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CITY OF RICHMOND 
v. 
ISLA Y. JETER AND LOUISA M. L. 
PLEASANTS. 
Record 327 
FROM THE LAW AND EQUITY COURT OF THE CITY OF RICHMOND. 
"The briefs shal1 be printed in type not less in size than 
Arnall pica, and shall be nine inches in length and six inches 
in width, so as to conform in dimensions to the printed 
records along with which they are to be bound, in accord-
ance with Act of Assembly, approyed March 1, 1903; and 
tlJc clerks of this court are directed not to receive or file a 
ln·ic·f not conforming in all respectR to the aforementioned 
requirements.'' 
The foregoing L<1 prin1rd in small pica type for the infor-
mation of connscl. 
H. STEW .ART .JONES, Clerk. 
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• lN THE 
Supreme Court of Appeals of Virginia '= 
AT RICHMOND. 
CITY OF RICI-IMOND. 
v. 
ISLA Y. JETER AND LOUIS.A. 1I. L. PLEASANTS. 
1'.o the Honorable Judges of the Supreme Co~trt of Appeals 
of Virginia: 
Your petitioner, the City of Richmond, a municipal cor-
poration chartered by the General .t\..ssembly of Virginia, re-
s.pectfully represents that it is aggrieved by a certain final 
judgment- of the Law and Equity Court of the City of Rich-
·mond in the sum. of six hundred dollars, rendered on the lOth 
day of April, 1926, with interest thereon at the rate of six 
per centum per annum from the 31st day of October, 1925, 
until paid, in a certain action at law wherein Isla Y. Jeter, 
'vas plaintiff, and petitioner and Louisa nL L. Pleasants were 
defendants. Said judgment was rendered against both de-
fendants, but the Court, as it was empowered to do in a 
proper case by section 19g of petitioner's charter, placed the 
primary liability upon petitioner and the secondary liability 
upon the said Louisa M. L. Pleasants. A transcript of the 
record of the judgment aforesaid. is herewith presented as 
part of this petition. · The said plaintiff will be hereinafter 
referred to as plaintiff and the co-defendant will be referred 
to as 1\Hss Pleasants. 1\..ll italics will be petitioner's unless 
otherwise indicated. 
CASE ST .. A.TED. 
On October 31st, 1924, l1:iss Pleasants was, and for many 
years prior thereto had been, the owner of a life estate of 
the premises in the City of Richmond known as No. 508 East 
Franklin Street, located on the north side of Franklin Street 
-~---
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between Fifth and Sixth Streets. In front of said residence 
near the curb was a carriage stone which had been placed 
there many years ago. As originally laid, this stone ran 
parallel with the curb and about six inches therefrom so as 
not to interfere with the hubs of the wheels of vehicles which 
might draw up to the curb. Subsequently, however, in a 
manner not disclosed by the evidence, the lower end of the 
stone was slightly displaced, so that the northeast corner 
thereof 'vas caused to rest nearer to the clear open space of 
tlle sidewalk and the northwest corner thereof was slightly 
nearer the curb. The evidence is ·clear that no portion oi 
the stone impinged upon the clear open space of the sidewalk 
reserved for the use of pedestrians. On the night of Octo-
her 31st, 19,24, plaintiff, accompanied ·by her husband and 
little boy, was walking down Franklin Street from Fifth 
eastwardly towards Sixth, when the plaintiff, who was on 
the outside, cam.e in contact with the stone and received the 
injuries for which the recovery in question was had against 
petitioner and Miss Pleasants. _ 
To plaintiff's notice of motion (p. 1), petitioner filed a de-
murrer (p. 11) upon the ground that plaintiff failed to allege 
that she had given to petitioner's city attorney the notice 
required to be given by section 19g of petitioner's charter. 
Plaintiff, over the objection of petitioner, was allowed to 
amend her notice of motion by adding to it a copy of the 
charter notice alleged to have been given to the city attorney, 
and this action of the court in allowing said amendment is 
made the subfect· of petitioner's bill of exception No. 1 (p. 
23). 
After all the evidence had been adduced at the trial (which 
. evidence is incorporated in petitioner's bill of exception No. 
4 at p. 34.), -oetitioner offered certain instructions desig-
nated respectively as A-c, Alh-c, B-e, 0-c, E-c, F-e, H-e, and 
I-c, all of which were refused, and this action of the court is 
made the subject of petitioner's bill of exception No. 2 (p. 
24). 
Certain other instructions, designated respectively as 1 and 
2, were given by the court over the objection ·of petitioner, 
and this action of the court is made the subject of petition-
er's bill of exception No. 3 (p. 29), which bill of exception 
sets out all the instructions given by the court. 
Upon the rendition of the verdict of the jury, petitioner 
moved the court to set aside the same and so much thereof 
as related to it because said verdict was contrary to the law 
and to the evidence incorporated in petitioner's aforesaid 
bill of exception No. 4, and was without evidence to support 
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--it, and because of misdirection of the jury by the court, which 
motion was overruled, and this action of the court is made 
the subject of petitioner's bill of exception No. 5 (p. 164). 
After all the evidence .had been introduced before the jury 
and before the jury retired and returned a verdict, the· court, 
with the consent of poth defendants, stated that the ques-
tion of primarJ7 liability as between the two defendants 
\which question is proviq.ed for in section 19g of petition-
er's charter) would be reserved for decision by the court 
after the verdict of the jury was known, and after said ver-
dict was returned, the court decided that the primary lia-
bility rested upon petitioner, to which action of the court 
petitioner excepted and filed its bill of exception No. 6 (p. 
165). ' 
ASSIGNMENT OF ERROR. 
Petitioner assigns as error: 
1st: The action of the court in permitting plaintiff to 
amend her notice of motion. 
2nd : The action of ·the court in refusing the instructions 
A-c, Alh-c, B-e, C-c, E-c, F-e, H-e, and I-c as set forth in its 
bill of exception No. 2 (p. 24). 
3rd : The action of the court in giving the instructions 1 
and 2 as set forth in its bill of exception No. 3 (p. 29). 
4th : The action of the court in refusing to set aside the 
verdict for the reasons set forth in its bill of exception No. 
4 (p. 164). 
5th: The action of the court in imposing the primary lia-
bility unon petitioner. 
CASE ARGUED. 
These several assignments of error will now be taken up 
and discussed seriatim : 
First assignment of error. As previously stated, plaintiff 
failed to allege that she had, 'vithin six months after her al-
leged cause of action accrued, given to petitioner's attor-
ney a written statement, verified by affidavit, of the nature 
of her claim and of the time and place at whi~h the injury 
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was alleged to have occurred or been received. Without 
waiting for the court to pass upon petitioner's demurrer to 
the notice of motion, plaintiff offered and was permitted to 
amend by adding the necessary allegation of the service of 
this statement. It has recently been decided by your Hon-
ors' court in the case of O'Neil 'V. Richmond, 141 Va. 148, 
171, and again on May 27, 1926, in the c~se of Bowles· v. Rich• 
mond, that the giving of this charter notice constituted a con-
dition precedent to the right of a litigant to maintain an ac-
tion; and it is settled law, which needs no citation of au-
thority, that it is necessary in all· cases both to allege and 
prove the performance of a condition precedent. 
While it is "Q.ndoubtedly true that, under the provisions of 
section 6104 of the. Code of Virginia, great latitude and lib-
erality is permitted in the matter of amendment of pleadings, 
it is equally true that a new cause of action cannot be intro-
duced by amendment, and a. fortiori is .it true that an amend-
ment cannot avail "There no cause of action at all has been 
stated. 
The learned author of Burk's Pleading and Practice (2nd 
ed.), says at page 588: ''Of course, a party is never permitted 
to make an entirely new case by his amendments'', which text 
was cited in Irvine v. Barrett, 119 V a. ·at page 591, and in 
Southern R. Co. v. Green'Wich Corp., 122 Va. at page 634. 
And in note 25 on page 701 of the same volume, commenting 
on section 6409 of the Code relative to attachments, it is said: 
"As suggested by the revisors of 1919 in their- note to this 
section, the amendment ought not to be allowed if it makes 
a new case. This rule also applies to amendments generally 
in other than ,!lttachment cases.'' 
In 19 Ruling Case Law, section 329, page 1041, citing Bar-
rett v.JYiobile, 129 Ala. 179, and Wintm· v. Niagara Falls, 190 
N. Y. 198, it is said: "The presentation of the claim or the 
giving of the notice is an essential part of the plaintiff's case, 
and must be alleged and proved by him, and a declaration 
which fails to allege it is demurrable." 
In White on Negligence of Municipal Corporations, sec-
tion 666, the author says: "They (statutory notices) are 
generally construed as being mandatory, and as enacting con-
ditions precedent to the bringing of actions against munici-
pal corporations for such causes; so that, in order to main-
tain such action, the giving of the notice in substantial com-
pliance with the statute must be averred and proved", citil}g 
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cases from eighteen States and the Supreme Court of the 
United States. 
In Sowle v. City of Tomah, 81 Wis. 349, 351, the court de-
clared: 
''The giving of the required notice is a condition prece-
dent to the right to maintain the action, and must be averred 
in the complaint, and (if controverted) must be proved on 
the trial. W itho·ut such avennent the co1npl.adnant does not 
stat facts sufficient to c.onstitute a ca;use of action and is de, 
murrable for that rea.son." 
In Nothdurft v. City of L·incol1~, 75 Neb. 76, 80, the court 
said: 
''As it does not appear fro 'In the petition that the provi-
sions of the statute requiring a statement to be filed by the 
claimant within three months of the time the cause of action 
accrued were complied with by the plaintiff, the petition 
fails to state a cause of action, and the demurrer of the de-
fendant was properly sustained. "\Ve recommend that the 
judgment of the district court (dismissing the complaint on 
demurrer) be affirmed.'' 
The question of the propriety of allowing an amendment 
where the original declaration failed to aver the giving of 
the statutory notice 'vas squarely presented in the case of 
Ed·munds v. Chicago, 203 Ill. App. 327, which, so far as coun-
sel for petitioner is able to ascertain, is the only case di-
rectly in point. The reasoning of the court, however, is so 
cogent that petitioner is advised it is conclusive of the pres-
ent controversy. In that case the court below sustained the 
city's demurrer to plaintiff's declaration because of failure 
to aver the giving of the statutory notice. Plaintiff there-
upon, by leave of court, filed an amended declaration, to which 
defendant pleaded the statute of limitations, upon the ground 
that the bar of the statute intervened between the filing of 
the two declarations and the amended declaration consti-
tuted a ne'v cause of action. Plaintiff demurred to the plea 
and the trial court overruled this demurrer and entered 
judgment in favor of the defendant city. Upon appeal the 
court said at page 329: 
"It is settled in Walters v. City of Ottawa, 240 Ill. 259, 
that a cause o~ action is not well stated against a city in a 
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personal injury case unless the declaration ·affirmatively 
shows that the notice required by the statute was served 
upon the city; and in E-rfot·d v. City of Peoria, 229 ibid. 546, 
in pas.sing upon this precise question, the court said: Stat-
utes of tl1is character are mandatory, and the giving· of the 
·notice is a condition precedent to the right to bring such 
suit, and the giving of the notice must be av'erred and proved 
by the plaintiff to avoid a disrnissal of his suit." 
Continuing, the court said -at page 331 (203 Ill. App.): 
uThe original declaration, lacking an averment of service 
of the statutory notice, states no cause of action-not a 
cause of action imperfectly stated as argued by plaintiff, but 
state-s no ca.use of action. If a cause of action had been im-
perfectly stated, then the amended declaration would have 
been a suffici~nt curative. Failing this, it follows tha.t the 
amended declaration states a new cause of action, which is -
barred by the statute of limitations.'' 
While this particular question is one of first impre.ssion 
in Virginia, there is lJO doubt, in view of previops utterances 
of this court, that your Honors 'vould have reached the same 
conclusion which was reached by the Illinois court had that 
case arisen in Virginia. Thus in Irvine v. Barrett, 119 Va. 
587, 591, it is said that, though the courts in this jurisdiction 
are extremely liberal in allowing -amendments to pleadings, 
the amendment must not introduce a substantive cause of ac-
. tion different from that declared on in the original declara-
tion, citing New Rive1· ~lin. Co. v. Painter, 100 Va. 507; Bow-
rnan .v. First Nat. Ba11zk, 115 Va. 463; Burk 's Pl. & Pr. 586. 
Your lionors then proceeded to quote with approval from 
the opinion of Sanborn, J., in Whalen, v. Gord.on, 95 Fed. 305, 
37 C. ·C . .A. 70, in part as follows : 
''But an amendment which introduces a new or different 
cause of action, and makes a ne'v or differe.nt demand, not 
before introduc.ed or made in the pending surit, does not re-
late back to the beginning of the action, so as to stop the 
running of the statute, but is the equivalent of a fresh suit 
upon a new cause of action, and the statute continues to run 
until the amendment is filed", adding: 
''The learned judge supports his statement of the rule 
with abundant authority, and it is in accord with the deci-
sions of this court.'' 
[_ 
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· In Norfolk 8ou.then~ R. Co. v. Gree'IVW'ich Gorp., 122 Va. 
631, it appears that a suit was brought by the Greenwich 
Corporation (practically all of whose stock was owned by 
Simpson Hudgins) against the railroad for delay in transit 
of a carload of spinach. During the p~ogress of the trial the 
court permitted an amendment of the declaration by the sub-. 
stitution of Simpson & Hudgins as plaintiffs i:Q the place of 
the Greenwich Corporation. In reversing a judgment for 
plaintiffs, your Honors quoted with approval at page 634 
from 31 Cyc. 409, 410 as follows: 
''In a majority of the States the courts have established 
the doctrine that the powers conferred upon them, under 
their codes and pract1ce acts, in respect to amendments which 
set up a new and distinct · ca,use of action, are no greater 
than that existing at common law, and that they a;re not au-
thorized to grant such a1nendment~ at any stage of the pro-
ceedings.'' · 
To which your Honors added the statement that our stat-
utes, sections 3259 ( 6103), 3260 ( 6105) of the Code, and Acts 
1914, p. 641 ( 6104), invoked to affirm the judgment, plainly 
do not contemplate the substitution of. entirely new plain-
tiffs, but are rather intended to apply to amendments in-
volving amplified and supplmnenta:t statements of the origi-
nal action, and that "they were never intended to permit 
the substitution of a new cause of action 1 '. 
Under these authorities your petitioner is advised that the 
learned judge of the court below plainly erred in allowing 
the plaintiff t,g amend instead of taking a non-suit. 
Second Assignment of Er1·.or. An inspection of the testi-
mony incorporated in petitioner's bill of exception No.4 will 
show that the evidence in the ca~e as to the nature, size, char-
acter and use of the stepping stone in question was clear 
and without conflict. Thus at page 85, B .. L. Jeter, the hus-
band of the plaintiff, stated in :reply to a question propounded 
by counsel for petitioner relative to certain measurements 
he had testifil!..d -about on a former trial: "I made observa-
tions the next morning. I don't know whether I measured it 
that day or made the measurements later. You have got that 
(map) in your hand and my measurements corresponded 
·with it all the way through''. - The map the witness referred 
to was a map made by petitioner's engineering department 
and was proven to be correct by petitioner's witnesses Cush-
man (148, et seq.), and Davis (156). At page 89 petitioner's 
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counsel asked Jeter the following and elicited the following 
answer: 
Q. I have in my hand a map showing the location in front 
of 508 East Franklin Street, showing the stone ten inches 
high, 23 inches wide, 32 3/8 inches long, with a clear open 
space between the stone and the step at the entrance to 508 
East Franklin of 8 feet 1 inch, with a distance of 12 inches Ue-
tween the curb and the inside of the stone at its farthest 
point from the curb. I will ask you if you have not seen that 
map before at the other trial, and if the measurements I 
have read from it were the same as the measurements you 
made, except that you did not mea.sure the tree openings 7 
A. (Examining map) You had a map similar to this down 
here at the other trial; I don't know whether this is the same 
or not. 
The Court : Answer the question about the measurements. 
A. The measurements of the stone were the same, approxi-
mately, as my measurements. I haven't got my measure-
ments here, but as far as I can recall, the measurements of 
this stone here correspond with the measurements of the 
stone that I had. 
It further appears from the uncontradicted evidenee of 
the witness Cushman (p. 149) that the sidewalk had a clear 
open space of eight feet one inch between the carriage stone 
and the bottom step of No. 508, and that the width of the tree 
opening west of the stone 'vas forty and 3/4 inches from the 
curb line. This witness stretched a tape line from the tree 
opening just west of the stone to the tree opening just east 
thereof and found that the line cleared the stone entirely. 
That is, that all of the stone was between the line and the 
curb (p. 150). 
A. In view of this undisputed evidence, petitioner offered 
its instruction A-c (24) which would have told the jury that, 
as a question of law, said stone did not constitute such an 
encroachment on the street as to render petitioner liable. 
The refusal of the learned judge to give this instruction 
plainly constituted error. 
A similar instruction ·was refused under similar circum-
stances in the case of Rich/mond v. Lan~b e'rt, 111 V a. 17 4, and 
your Honors' court held that such refusal was error 'for 
'vhich a judgment adverse to petitioner was reversed. In the 
f 
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course of its opinion, the court quoted with approval from 
Parrish v. City .of Huntington, 57 W. Va. 286: · 
''Where the evidence is without conflict and it is clear and 
conclusive therefrom that a particular obstruction existed 
upon the sidewalk of the street of a municipal corporation, 
it is a question of la'w as to whether or. not the obstruction 
'vas such as to render the sidewalk not in a reasonably safe 
conditio_y., a~1d thereby make the corporation liable in damages 
to a person injured by reason thereof.'' 
In Du;n v. Seaboard db Rooooke R. R. Co., 78 Va. 645, your 
Honors' court, after stating on page 659 that the question of 
negligence is a mixed question of law and fact when the facts 
are disputed, continued: 
''When, however, the direct fact in issue is ascertained by 
undisputed evidence, and such fact is decisive of the case, a 
question· of la'v is raised, and the court should decide it. 
'l'he ju.ry has no du.ty t.o tJ.erfonn. The issue of negligence 
comes ·within this rule.. Dasco1nb v. Buffalo and S'tate Line 
R. R. Co., 27 Barb. 221. 
Questions of care and negligence after the facts are proved 
must be decided by the court. Biles v. Holmes, 11 Ired. ( N. 
C.) Law R. 16;'' and other North Carolina cases. 
In Ches. db 0. R. Co. v. Pa-ris, 111 Va. 41, 45, it was held: 
"Negligence, whether contributory or otherwise, is a 
mixed question of law and fact. If the facts be doubtful, or 
about which reasonable men may differ, their determination 
becomes a question for the jury; but where the facts are un-
disputed, the law applicable to them is a question for the 
court.'' 
In Recker v. Southe1·n R. Go., 115 Va. 201, 204, your Honors 
declared: 
"The contention is not tenable that the jury is the only 
tribunal in this case to pass upon the question of the plain-
tiff's contributory negligence. The demurrer admits the 
facts alleged to be true, and when the facts are undisputed 
and are decisive of the case, a question of law is raised, and 
the court should decide it. Wise Ter·minal Go. v. lJfcGormick, 
104 V a. 400, 412.'' · 
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In the same opinion, Beach on Contributory Negligence 
(2nd Ed.), sec: 447, was quoted with approval: 
"When the facts are unchallenged ·and are such that rea-
sonable minds could draw no other inference or conclusion 
from them that the plaintiff was, or was not, at fault, then 
_it is the province of the court to determine· the question of 
contributory negligence as one of law.'' 
In Norfolk v. Anthony, 117 Va. 777, 783, the court clearly 
recognized the correctness of this rule in stating its converse, 
namely, that it is peculiarly within the province of the jury to 
say whether or not an obstruction is of such a character as 
to render a municipality liable wher.e the facts are disputed 
as to its nature, size and character, the court adding that it 
is settled in Virginia by practically an unbroken line of de-
cisions that negligence becomes a question of law to be taken 
from the jury when the facts are such that fair minded men 
can only draw qpe inference therefrom. 
And in Va. I. C. db C. Co. v. Hughes, 118 Va. 731, 741, the 
court said: 
"What constitutes. ordinary care or diligence in a given 
case is a question of fact to be determined by the jury in 
view of the surrounding circumstances, when there is sub-
stantial evidence upon which to submit such an issue; but 
in the absence of such evidence it becomes a question of law 
to ~e determined by the court.'' 
The same principle is recognized in Davis v. Rodgers, 139 
Va. 618, 622, where the court quotes 'vith approval from 
Payne v. Brown, 133 Va. 222, as follows: 
''That is to say, when tl,le facts are certain and when fair 
minded men cannot be of hvo opinions as to the inferences 
to be- deduced therefrom, then the matter is for the court 
and not for the jury.'' 
And finally, your Honors stated in Appalachian Power Co. 
v. Roberts.on, 142 V a. 454, 458 : 
"In Winchester v. Cat·roll, 99 Va. 727, 40 S. E. 37, it is 
said that the general doctrine is that whether one had been 
.guilty of negligence or not is a mixed question of law and 
fact to be detennined by the coU1·t when the facts are n.ot dis-
/ 
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puted or conclusiv.ely. proven, but not to be withdrawn from 
the jury whe11 the- facts are .disputed or the evidence is in 
conflict. n 
In view of these deci~ions, petitioner is advised that it was 
clearly the duty of the learned judge, as a matter of law, to 
say whether or not the existence and use of the stone in 
question constituted actionable negligence under the undis~ 
puted evidence. And the only remaining question is : Did it~ 
In the Lambert case, the step in question was used as a 
means of access to the building in front of which it was placed, 
'vas 4lh inches high and 10;2 inches wide-, and your Honors 
h¢ld that the jury should have been told that its existence did 
not constitute actionable negligence. . It ·appears from the 
record in that case on page 279 thereof that tlie sidewalk 
was eight feet wide so that the clear open space was only 
seven feet, one and lh inches, while in the case at bar there 
was eight feet, one inch of clear open space between the 
nearest corner of the stone and the bottom step · of Miss 
Pleasants' house. 
In Wolff v. District of Columbia, 196 U. S. 152, the plain-
tiff, in the night time, fell over a stepping stone whose di-
mensions are not given. The court observed: 
''There are objects which subserve the use of the streets 
and cannot be considered obstructions to them, although some 
portion of their space may be occupied by them.'' 
In Dub.ois v. Kingston, 102 N. Y. 219, the stepping stone 
was three feet four inches long, twenty inches wide and four-
teen inches high. Across from the stone diagonally on the 
inner side of the walk was a railing guarding and running 
along an areaway which led to the basement of the building. 
This areaway occupied three feet seven inches of the side-
walk, leaving a passage way at its most narrow point be-
tween the railing and the stone at from four feet ten inches 
to six feet. Mr. Justice Miller said, in the course of his 
opinion: 
''The passage way between the stone and along the area-
way was amnle for the accommod:ation of individuals who 
were going along the sidewalk, and any person who exercised 
. ordinary care and caution could, under the circumstances 
presented, have passed along by this stepping stone without 
12 Supreme Court of Appeals of Virginia. 
coming in contact with it. * • • The courts have gone quite 
far in holding such corporations to a very strict responsibili-
ty in reference to accidents caused by a failure of their of-
ficers to keep the streets and sidewalks in a proper and safe 
condition, but it would be adding to the corporate liability 
beyond reasonable l~mits to hold that ·stepping stones, which 
are almost a necessity in providing for the interest, comfort 
and convenience of the public in the maintenance of walks, 
avenues and streets, constitute a nuisance or obstruction, and 
that corporations are liable for damages by reason of acci-
dents caused thereby.'' 
In Robert v. Powell, 168 N. Y. 411, also the accident hap-
pened at night. The carriage stone was eighteen inches 
high, thirteen inches long and sixteen inches wide. The front 
edge of the stone was back from the front edge of the curb 
about nine or ten inches, and there were ~ight feet of clear 
open space between the stone and the house.· The court 
held that ·such stone did not interfere to an appreciable ex-
tent 'vith the use of the sidewalk and did not constitute a 
nuisance so as to give a pedestrian stumbling over it a right 
of action. There is a long quotation from this case in the 
Lambert case, to which the attention of the court is invited. 
The Ne'v York court concludes its opinion by stating that the 
question involved in this class of cases is whether the object 
complained of is usual, reasonable or necessary in the use 
of the street by the owner of the premises, or anyone else. 
In the La1nbert case your Honors concluded your opinion by 
stating that the stepping stone was equally as useful as hy-
drants, hitching posts, telegraph poles and awnings and 
equally necessary to the enjoyment of th~ premises in front 
of which it was placed; that the number of such steps in 
the city 'vas very great; and that, to compel their removal, 
would be a great hardship, adding that your Honors thought 
it might safely be left to the city to det~rmine when their 
removal should ·be required. • 
In Cincinnati v. Fleisher, 63 Ohio St. 229, 234, it was said: 
"It (the stone) was within that portion of the street by 
the curb, which according to common knowledge, is devoted 
to carriage blocks, lamps, hitching posts and shade trees, 
which pedestrians of ordinary care observe and avoid.'' 
•,, 
Section 19g of petitioner's charter authorizes it to have 
shade t~es planted along its streets. It is a matter of g~n-
/ 
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eral and common knowledge that it is necessary to have tree 
openings ·around the trees. In the case at bar, this stone 
was situated just between two of these tree openings. The 
one on the west (which w-as the direction from which plain-
tiff was_approaching the stone) extended several inches fur-
ther hito the sidewalk than the stone did. The stone ex. 
tended several inches further than the tree opening on ·the 
east. But a tape line stretched between the two openings -
cleared the stone entirely; so that it is apparent that plain-
tiff, after she had passed the westernmost tree opening must 
have carelessly and negligently veered out of her course in 
the direction of the curb, if, indeed, she did not purposely 
do so in order to cut across the street to her automobile 
which the evidence shows was parked on the opposite side of . 
the street just a short distance below the stone. 
Much ado was made by counsel for the plaintiff over the 
fact that the stone was slued out of its original position and 
extended further out towards the clear open space oj the 
sidewalk than it did when originally laid; but that is beside 
the mark. The question is: Did the stone encroach upon the 
open space of the sidewalk so as appreciably or unreasona-
bly to interf~re 'vith its use by pedestrians using ordinary 
('.fire? There was left a greater extent of clear open space in 
this case than in any other case petitioner has been able to 
find and invariably the courts have held that encroachments 
of this character do not give rise to a cause of action. 
B. The evidence in the case at bar discloses the fact that 
the bottom step of ~fiss Pleasants' premises itself extended 
out into the street a distance of nine inches but that it was 
in immediate juxtaposition to her property line. Petitioner. 
was apprehensive that the jury might be misled into think-
ing that this step, taken in conjunction with the stone on the 
opposite side of the sidewalk, might be sufficient to consti-
tute an act of negligence, and accordingly, in strict accord 
'vith the decision in the La1nbert case, asked the court in its 
instruction Alj2-c (p: 24) to tell the jury to disregard the ex-
istence of this step in determining whether or not petitioner 
was guilty of negligence. Unless the La~Jnbert case is to be 
overruled, this instruction should have been given, and its 
refusal was error prejudicial to petitioner's rights. 
C. By its instruction B-e (p. 25) petitioner asked the court 
to tell the jury that, if they believed from the evidence that 
the stone was near the edge of the sidewalk and did not 
interfere to any appreciable or unreasonable extent with the 
14 ~upreme Court of Appeals of Virginia. 
use of the clear open space upon the sidewalk for the use of 
travellers, then they must find for the defendant. It is sub-
mitted that this instruction correctly propounds the law un-
der the evidence in the case, and your Honors have held 
time and time again that, in such circumstances, a party liti-
gant is entitled to propound his theory to the jury in his own 
language. Instead of granting the instruction, however, the 
court undertook to cover the matter in the instruction No. 1 
(p. 29) which it gave of its own volition. Apart from the 
fact that the instruction as given is less clear and more in-
volved than the one refused, it is to be observed that the 
learned judge told the. jury that, in order to absolve peti-
tioner from liability, they must believe from the evidence 
that the stone, in the position in which it was at the time of 
the accident, "did not interfere to any greater or more appre-
ciable or more unreasonable extent 'vith the use of the clear 
open space upon the sidewalk for the use of travellers than 
it did in its original position &c. This was tantamount to 
directing a verdict for the plaintiff, as the evidence was undis-
puted that the stone did project further from the curb in its 
altered position than it did in its original position, and it 
was impossible for the jury, under this instruction, to do 
aught but find against petitioner. The learned judge ove:r-
looked entirely the fact that the stone did not extend as far 
as the western tree opening and was not in the open space 
at all. 
D. In its instruction C-c (p. 25), the court 'vas asked to 
tell the jury that if, by the exercise of reasonable care in 
walking along the sidewalk, plaintiff would not have come in 
contact with the stone, she was guilty of contributory negli- · 
gence and could not recover. It is submitted that this in-
struction correctly propounds the la'v as to contributory neg-
ligence and should have been given as it is not covered by 
any of the instr_!lc.tions which were given. 
E. By its instruction E-c (p .. 26) petitioner sought to have 
the jury told that reasonable care on the part of a plain-
tiff is a relative duty to be determined acc_ording to the facts 
and circumstances of each case, and that a p·edestrian passing 
along and using the outer portion of the clear open space 
on the sidewalk where obstructions are more likely to be 
found, must exercise greater care than one passing along the 
center of the _sidewalk where there is less probability of ob-
structions, and that, unless plaintiff did exercise such greater 
degree of care &c. she was guilty of contributory negligence. 
\ 
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This instruction is in strict accord with the authorities here .. 
tofore _cited in this assignment of error, as well as in' strict 
accord with common sense and every day knowledge, and is 
likewise not covered by any of the instructions given. 
F. Petitioner's instruction F-e (p. 26) expounds the time 
honored doctrine that a pedestrian in the night time must 
exercise greater care than one using the streets in the day 
time. Petitioner will not take time to cite authority to sus .. 
tain this proposition, but submits that its rights 'vere palpa-
bly prejudiced by the refusal of the court to give the instruc-
tion, which also is not covered by any of the others. 
G. The court was asked in petitioner's instruction H-e, 
(p.· 27) to tell the jury that, as a general rule, there can be 
no recovery where an injury is caused by the concurrent neg-
ligence of both plaintiff and defendant, as courts will not 
undertake to balance the negligence of the respective parties 
where both have been at fault. There was ample evidence 
up·on which tg submit the question of concurrent negligence 
to the jury. This is manifest by reference to instruction No. 
5 (p. 31) where the court undertakes to deal with one phase 
of contributory negligence. But nowhere 'vas the theory of 
concurrent negligence propounded to the jury, who were left 
to infer from the aforesaid instruction No. 5 that plaintiff 
could only be guilty of contributory negligence in the event 
the street was so lighted that she could have seen the stone 
by the exercise of ordinary care, which, it is submitted, was 
not the m~asure of the care -required of plaintiff under the 
evidence in this case. 
H. Petitioner's instruction I-c (pp. 27 & 28) was designed 
to tell the jury that they could not presume the defendants 
'vere negligent because of the happening of the injury; that 
negligence on the part of a defendant must be proved by af-
firmative evidence; and that a verdict cannot be founded upon 
mere conjecture, but there must be affirmative and prepon-
derating·proof thereof. As there is not a scintilla of evidence 
in the record to show negligence on the part of petitioner 
other than the dimensions and position of the stone and the 
fact that plaintiff stumbled over it, petitioner submits that 
it was error to refuse this instruction. 
Third Assign'n~ent of Error. (1) In ·addition to the objec-
tion to the court's instruction No. 1 (p. 29), which was 
pointed out in the discussion of the refusal of the court to 
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give petitioner's instruction B-e, said instruction No. 1 is ob-
jectionable for the reason that it permitted the jury to infer 
that the displacement of the stone from its original position 
was an elemen,t affecting the question of petitioner's n~gli­
gence. The sole question for determination was whether or 
not the stone in its position at the time of the accident, con-
stituted an unreasonable encroachment on the sidewalk, und 
the fact that it had been displaced had nothing to do with the 
case whatsoever. The main objection to this instruction, 
however. is that it should not have been given at all. The 
court should have given petitioner's instruction A~c (p. 24), 
and this is the only instruction which should have been given. 
(2) The court's instruction No. 2 (p. 30), just as in the 
case of instruction No. 1, only more so, stresses the fact of 
the displacement of the stone, and was therefore misleading. 
:rvioreover, this instruction told the jury that, if they believed 
from the evidence that the plaintiff was injured by reason of 
such displacement ., 'and would not have been injured if the 
stone had remained in its original position", plaintiff was 
entitled to recover unless &c. There .is not even a scintilla 
of evidence in the record as to whether or not plaintiff would 
have been injured if the stone had remained in its original 
position, and the jury were turned loose to indulge in random 
guess and speculation. This instruction, likewise, 1s in con-
flict with petitioner's instruction A-c. If the l~tter should 
have been given, nothing else should have gone to the jury. 
Fourth Assign'lnent of Error. This assignment relates to 
the refusal of the court to set aside the verdict for the reasons 
set forth in petitioner's bill of exception No.4 (p. 164). Peti-
tioner has already discussed the question of the court's mis-
direction of the jury, and· to some extent the evidence in the 
case. The remaining discussion will be brief. 
.. In the first place, attention is called to instruction No. 3 
(pp. 30 & 31), which correctly told the jury that a municipal 
corporation is not an insurer against accidents upon its 
streets and sidewalks; that not every defect therein is action-
able, though it may cause injury; and that it is sufficient if 
the streets are in a reasonably safe condition for travel ir 
the ordinary modes by night as well as by day. Petitioner is 
advised that, when it left a clear open space of eight fee11 one 
inch for pedestrians to walk in, it discharged its full duty in 
the premises, and that the effect of the jury's verdict was to 
make petitioner exactly 'vhat the court said it could not be 
made, namely, an insurer. 
~ 
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In the second place, the court told the jury by instruction 
No.5 that, if they believed from the evidence that the street 
was lighted so that a person walking along and over it could 
have seen the stone by the exercise of ordinary care and 
avoided the accident, and that plaintiff failed to· exercise 
such care, she was guilty of contributory negligence and 
could not recover. 
To prove that the street" at this point was properly lighted, 
petitioner offered the testimony of M. C. Smith, engineer in 
charge of the bureau of electricity in petitioner's department 
of public utilities. Mr. Smith testified {pp. 135 ~ 136) that 
the candle-power of the average lamp in the city is 326, but 
that, at this location, there were two 600 candle-power lights 
at 5th and Franklin Streets and one 600 candle-power light 
at 6th and Franklin Streets, -and that either of the three, 
burnin.g alone, was sufficient to light· the stone in question. 
He further testified (p. 138) that he visited the stone at night, 
sat down ou it, and 'vas able to read an advertisement which 
he drew from his pocket. There was no contention on the 
part of the plaintiff that the lights 'vere not burning on the 
night of the accident. 
Plaintiff's version of the l1appening of the accident {p. 
35) is: 
"It was about 9:30 (at night) and it was cold·and we de-
cided we would go home. We had parked the car on the 
southside at 6th and Franklin. We came down 5th Street 
(from Broad)_on the west side, and, when we got to Frank-
lin, it was right much traffic to keep us from crossing to the 
southside of the street, so we came down on the north sidte, 
and, just as we got a little below, I struck the outer edge of 
that stone with my right limb right there (indicating) and it 
pitched me over between the automobile and the curb and 
struck me in such a manner &c.'' 
In another place she testified that she was walking on the 
outside, with her little boy in the middle, and her husband 
on the inside. 
The evidence is undisputed that the stone in question was 
located about 200 ft. from 5th Street and between 100 and 
150 ft. from 6th Street, and that its dimensions were 10 iri. 
high 23 in. wide and 32 3/8 in, long and that the southwest 
corner pf the stone was flush with the back side of the curb, 
while its southeast corner was 12 in. from· the curb. It is 
also undisputed that the northern line of the t~ee opening 
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just west of the stone 'vas 40 3/4 inches from the curb, and 
that this tree line was six inches further out into the side-
walk than was the northeast corner of the stone. As testi-
fied by the witness Cushman on cross-examination (p. 152): 
''A line drawn from the inside edge of the tree box parallel 
to the curb would miss the stone six inches''. It is also in 
evidence that there was a "bus zone" of fifty feet at the 
southwest corn_er of 6th and Franklin Streets and that plain-
tiff's automobile was parked west of this "bus zone". 
It is petitioner's theory, which it is advised the jury ought 
to have adopted, that plaintiff and her family undertook to 
cut across Franklin Street ·at thjs point in order to reach 
the car on the other side of the street and that she carelessly 
and recklessly stumbled over the side of the stone in this at-
tempt. Plaintiff testified that she fell over into the gutter 
between the curb and a parked automobile. This 'vould have 
been impossible if, as she says, she was walking straight 
down the street to the corner. Moreover, she could not have 
struck the stone at all in this way unless she 'vas undertak-
ing to execute a snake dance, as she had already cleared the 
western tree opening a hove the stone and protruding six 
inches beyond it, and there were other tree openings below it. 
Petitioner confidently submits that the only fair and reason-
able inference to be draw·n from the evidence is that plain-
tiff was injured 'vhile attempting to cross to the opposite 
side of the street, and hence that her contributory negligence 
will bar recovery. 
Again, if plaintiff was 'valking straight down Franklin 
Street, she must inevitably, in order to sustain a fall of the 
character she has described, have come in contact with the 
western end of the stone, and this end, in consequence or 
the lower end being slued inwardly, was slued outwardly and 
was nearer the curb than when it occupied its original posi-
tion; and his Honor told the jury in instruction No. 1 (p. 29) 
that the stone in its original position did not constitute an 
unlawful obstruction and gave no right of action to a person 
stumbling over it. 
It i~ inconceivable that a person employing the faculty of 
sight and using even ordinary care should have failed to see 
an object as large as this stone, 10 in. high, 23 in. wide and 
32 3/8 in. long, and it is impossible to escape the Gonclu-
sion, no matter what part of the stone plaintiff stumbled over, 
that she had permitted her attention to be distracted in con-
versation with her husband and child, and has no one to 
blame for a regrettable accident, except herself. 
/ 
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Fifth Assign1nent of Error. This involves the action of the 
court in imposing the primary liability upon petitioner in-
stead of imposing it where it should belong, if anywhere, on 
MiS.S Pleasants. 
· In considering the duty of the owner of the stepping stone 
in this ca~e, it is to be clearly noted that this is not a case 
in which it is attempted to hold an abutting owner respon-
sible for keeping a street in repair. There was nothing- the 
matter with tl1e City street, except the stepping stone ob-
struction placed on the .street for the accommodation and 
benefit of the adjacent property owner only. 
The facts showed that this stepping stone was placed in 
the street by the predecessor in title to Miss Pleasants, that 
the accommodation a~d benefit furnished by the use of said 
stone was continued by :Nii.ss Pleasants, who owned and was 
in exclusive possession of the premises which the stepping 
stone served at the time of the accident. 
The matter of a recovery over by a municipality in such 
a case is regulated by principles of commn law and not by 
the provision in the City charter. The charter provision 
was made for the purpo.se of joining in the first instance par-
ties liable ·with the City for their acts of ~egligence in the 
City streets, so that the matter of primary negligence could 
be determined in one suit, and not necessitate a separate suit 
on the part of the City to recover over. 
The principles of common law placing the primary lia-. 
bility on the owner and user of such a stone, which causes in-
jury to a traveler on the City .streets, seem to be 'vell settled. 
In White on Negligence of 1\Iunicipal Corporations in sec-
tion 705, the author states: · 
"If a municipal corporation has been compelled to pay a 
judgment for damages recovered by a traveler for injuries 
caused by a defect in one of its high,vays which defect was 
created or continued by the 'villful act or negligence of a 
third person, it may maintain an action against such third 
person for reimbursement.'' 
The author cites thirty-five cases from a number of States, 
Richn~ond v. Sitterding, 101 Va. 354, to including the case of 
sustain the above quoted rule of law. 
Judge Dillon, in his work on Municipal Corporations, 5th 
·Ed., in section 1728, states the rule of law to be: 
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"If a· municipal corporatiQn be held liable for damages 
sustained in consequence of the unsafe con:dition of the side-
walks or streets, it has a t;emedy over against~ the/person bY, 
whose wrongful act or conduct the sidewalk or street was 
rendered unsafe, unless the corporation was itself a wrong-
doer as between itself ·and the author of the nuisance.'' 
T.he municipality commits no wrong to the owner of such 
stone in not straightening it, that is, in not performing a 
duty resting upon the owner. 
''Defenses to actions over by municipalities.-It is no de-
fense to such an action that the negligence of the town in vot 
removing the obstruction placed in the highway by the de-
fendant contributed to the injury." White on Negligence of 
Municipal Corporation, section 713. 
The negligence of the City in not straightening the stone 
after constructive notice is the only negligence that can be 
imputed to the City under the evidence, which negligence is 
no defense to an action over by the City as above stated on 
the authority quoted. 
The case of Shenandoph Valley etc. Co. v. JJ;furray, 120 
Va. 563, is quite clear and :final as to the duty resting upon 
the owner of adjacent property for obstructing streets with 
appurtenances belonging to such owner. The evidence in the 
case showed the defendant owner of property adjacent to a 
street allo,ved a telephone 'vire attached to his building to 
sag over a street thereby causing damage to a traveler. It 
·was contended by the defendant owner of the building that 
. the wire in question was originally constructed over the street 
by and for the accommodation of the former owner of the 
property, and that the defendant owner at no time had made 
telephone use of the wire. The court, however, stated in its 
opinion on page 572: 
''As was said in Canandaigua v. Foster, 156 N. Y~ 354, 50 
N. E. 971, 41 L. R. A. 554, 66 Am. St. Rep. 575, which was 
a case in which a recovery was allowed of damages paid by 
the trustees of the village on account of personal injuries 
sustained through an accident caused by a defective grating 
in a sidewalk: 'It was his duty, however, as long as he owned 
and was in full possession of the premises, to use reaso~able 
diligence to keep the grate in repair, so that it would be as 
safe as any other part of the sidewalk. Cong·reve v. Morgan, 
~ 
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18 N.Y. 303,43 Am. Rep. 668; 2 Shearm. & Redf. Neg., 9th ed,. 
sec. 703. It was built for liis accommodation, and was a. bene-
fit to his property only; and the law placed upon him the ob-
ligation of using due care to keep it in a suitable and safe 
. condition for the public to walk over it as a part of the side-
walk. Proper construction, in the first place, was not enough 
to relieve him from liability; but the duty of inspection and 
repair continued while he owned· and was in the ·exclusive 
possession of the premises. The duty ran with the land as 
long as the grate was maintained for the benefit of the land. 
As was .said as early as Heacock v. Shennan, 14 Wend. (N. 
Y.) 58, 60, the owner ''is bound to repair * * * in consid-
eration of private advantage.'' The doctrine of implied duty, 
which is well established by the authorities, requires tlie per-
son who, even with due permission, construGts a scuttle hole 
in the sidewalk in front of his premises, to use reasonable 
care for the safety of the public, as long as it remains there 
and is subject to his control. Babbage v. Powers; 130 N. Y. 
281, 29 N. E. 132, 14 L. R. A. 398; Wolf v. Kilpatrick,~· 101 
N. Y. 146, 4 N. E. 188, 54 Am. Rep. 672; Jen1~ngs v. Van 
Schaick, 108 N. Y. 530, 15 N. E. 424, 2 Am. St. Rep. 450; Port 
Jervis v. First Nat. Bank, 96 N. ¥. 550; Davenp.ort v. Ruck-
man, 37 N. Y. 568; Swords v. Edga-r, 59 N. Y. 28, 17 Am. 
Rep. 295; Briggs v. New York C. & H. R. R. Co., 30 Hun. (N. 
Y.) 291; Heacock v. Shennan, 14 Wend. (N. Y.) 58; Senec.a 
Falls v. Zalinski, 8 Hun. (N.Y.) 571; Whalen v. Glouchester, 
4 Hun. (N. Y.) 24; lJtlathews v. DeG'I·ojf, 13 App. Div. 356, 
43 N. Y. Supp. 237; Elliott, Roads and Streets, p. 541; 
Thomas, Neg. 1145. 
''That duty included proper construction in the first place, 
and reasonable care on the part of the owner to keep the 
grate in repair thereafter as long as he continued in pos-
session. The duty sprang from the necessity of having safe 
.sidewalks, and, as the necessity is continuous, so is the duty. 
Upon no other ground can the construction of the grate in a 
sidewalk, which is an interference with a public highway, be 
justified, even when permission is duly gTanted. Upon the 
transfer of the entire interest and possession to another, as 
the duty runs with the land, it would be cast upon the grantee. 
'If he pa:rts with the premises, or part.s with the posses-
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sion thereof for a period, the burden falls on his succes-
sor in title or possession.' '' 
So in this ca§e, while the stone was placed in position by 
a predece.ssor in title, the use and a benefit of the stone was 
continued by the other defendant herein, and the duty to 
use due care to keep the stone in a suitable and sa~ condi-
tion, when once put in place for the benefit of the property, 
runs with the property. and would be cast upon the other de-
fendant. · 
In the case of Ricll/lnond 'V. Sitterding, 101 Va. 354, inju-
ries ~ere sustained by a traveler's falling over a plank negli-
gently extended over a sidewalk. The court held on page 
357: 
"In cases like· that under consideration, it is well estab-
lished that a municipal corporation has a remedy over again.st 
a person who has so used the streets as to produce the injury, 
unless the corporation concurred in the 'vrong' ', 
and cited with approval as sustaining the proposition the 
case of City of Chicago v. R.obins, 2 Black. (U. S.) 418. 
In the ease of Chicago v. Robins, a traveller was injured 
by falling into or over a large area which remained uncov-
ered and unguarded. The area was built by Robins and the 
court said in allowing Chicago a recovery over against Rob-
ins: 
''The corporation has, however, a remedy over against the 
party t}1at is in fault, and has so used the streets as to pro-
duce the injury, unless it was also a wrongdoer." 
''The City must be reimbursed unless it has been itself 
in fault." 
''It is difficult in this case to see how the City was to blame, 
and least of all how Robbins can impute blame to it. Rob-
bins desired to erect a large storehouse, and to add to its 
convenience, wished to excavate the earth in the sidewalk in 
front of his lot. Without express permission from the city, 
but under an implied license, he makes the area. No license 
can be presumed from the City to leave the area open and 
unguarded even for a single night. The privilege extended 
r 
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to Robbins was for his benefit alone, and the city derived 
no advantage from it, except incidentally. Robbins impliedly 
agreed with the City, that if he was permitted to dig the 
area, for his own benefit, that he would do it in such a man-
ner a·s to save the public from danger, and the City from harm. 
And he cannot now say that true it is you gave me permis-
sion to make the area, but you neglected your duty in not 
directing me ho'v to make it, and in not protecting it when 
in a dangero~s condition. If this should be the law, there 
'vould be an end to all liability over to municipal corpora-. 
tions, and their rights would have to be determined by a dif-
ferent rule of decision from the rights of private persons. 
Because j:he City is liable primarily to u sufferer by the inse-
cure state of the streets, offers no reason why the person 
who permits or continues a nuisance at or near his premises 
should not pay the City for his wrongful act. The City gave 
no permission to Robbins to create a nuisance. It gave him 
permission to do a lawful and necessary work for his own 
convenience and benefit, and if, in the progress of the work, 
its original character was lost, and it became unlawful, the 
City is not in fault.'' 4 
"This area when it was begun was a lawful work and if 
properly cared for, it would always have been lawful; but it 
was suffered to remain uncovered, and thereby became a nui-
sance, and the owner of the lot, for "rhose benefit it is made, 
is responsible.'' 
This case, approved in Richnton.d v. Sitterddng, is in line 
with the previpus rule stated, that a person who permits or 
c.ontinues an obstruction to remain in a street so as to cause 
the street to be unsafe is primarily liable for injuries caused 
thereby, and the failure of the City to protect or remove such 
an obstruction is no wrongdoing as between the person con-
tinuing the unsafe obstruction and the City. 
CONCLUSION. 
There is much more at stake in this case than the mere pe~ 
cuniary sum gf six hundred dollars and interest and costs. 
As stated by l{eith, P., in the Lambert case, 111 Va. at p. 
178: ''The number of such steps in this city is very g-reat. 
To compel their removal would be a. great hardship. * ~ ** "· 
Yet this is exactly 'vhat must happen if the judgment com-
plained of be affirmed and petitioner be held to be the in-
surer of the safety of pedestrians using its sidewalks. 
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For ·the foregoing reasons petitioner prays that it may 
be granted a writ of error and awarded a supersedeas to the 
aforesaid judgment of April lOth, 1926, both against the 
plaintiff and Miss Pleasants, and that the said judgment may 
be reversed and annulled, and a final judgment rendered in 
~avor of petitioner. In accordance with the provisions of 
section 6351 of the Code of Vjrginia, petitioner should not be 
required to give ~ supersedeas or other bond. 
Respectfully submitted, 
JAMES E. CANNON, 
LUCIUS F. CARY, Counsel. 
CITY OF RICH~IOND, 
By Counsel. 
I, James E. Cannon, ·an attorney at law practicing in the 
Supreme Court of Appeals of Virginia, do certify that, in 
my opinion, the judgment complained of in the foregoing 
petition· should be reviewed and reversed. 
Given under my hand this 14th day of June, 1926. 
JAMES E. CANNON. 
Received July 2, 1926. 
J. F. W. 
Writ of error allowed and supersedeas awarded, both 
against the plaintiff and the defendant, Louisa M. L: Pleas-
ants. ~ 
JESSE F. WEST. 
July· 27, 1926. 
Received July 29/26. 
H. S. J. 
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VIRGINIA: 
Pleas before the Hon. Beverley T. Crump, Judge of the 
Law and Equity Court of the City of Richmond, held for 
the said City at the Court room thereof, in the City Hall, 
on the· 1st day of J nne, 1926. · 
Be it remembered that heretofore, to-wit: In the Clerk's 
office of the said Law and Equity Court of the City of Rich-
mond, the 16th day of :M~arch, 1925: Came Isla Y. Jreter, by 
counsel, and filed her Notice of Motion for Judgment against 
Louisa M. L. Pleasants and the City of Richmond, which No-
tice of Motion for Judgment is in the words and figures fol-
lowing, to-wit: · 
Virginia, 
In the Law and Equity Court of the City of Richmond. 
Isla Y. Jeter, Plaintiff, 
vs. 
Louisa 1I. L. Pleasants, and the City of Richmond, a muni-
cipal corporation, Defendants. 
NOTICE OF MOTION FOR JUDGMENT. 
To Louisa :M:. L. Pleasants and the City of Richmond, a 
municipal corporation: 
Take notice that I, ·Isla Y. Jeter, hereinafter called the 
plaintiff, shall, on the 31st day of ].!larch, at 11 o'clock A. !L 
thereof, or as. soon the.reafter as I can be heard, move the 
Law and Equity Court of the CitY. .. of Richmond, State of 
Virginia, at the court-room thereof in the city hall of said 
city, for judgment against you, and each of you hereinafter 
called the defendants, for the sum of fiye thousand do1lars 
($5,000.00), due to me by you and each of you by reason of 
the following facts: 
page 2 ~ That heretofore, to-wit, on and before the 31st 
day of October, 1924, one of the said defendants, 
the City of Richmond, was a municipal corporation char-
tered and doing business under the laws of the State of Vir-
ginia and carrying on and conducting the business of a mu-
nicipality in accordance with its charter,. which said charter 
authorized, permitted and allowed the said City of Richmond, 
to open and build streets and sidewalks thereon in the said 
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city and imposed upon said city the duty of exercising rea-
sonable care and caution to keep and maintain its streets 
and sidewalks in a reasonable safe condition for pedestrians, 
so that persons passing along and over them or either of 
them, in the exercise of ordinary care, would not be injured 
by obstructions thereon; and the said defendant, the City of 
Richmond, under and in pursuance of the powers granted to 
it by its charte~:, aforesaid, and amendments thereto, opened 
a certain street in the City of Richmond, known as Franklin 
Street, and built and erected and maintained a sidewalk 
along said street over which many persons with knowledge 
of said City walked during day and night. A.nd the said 
plaintif{ says that the City of Richmond, in pursuance of its 
charter aforesaid and amendments thereto duly passed and 
ordained a certain ordinance and ordinances which said or-
dinance and ordinances was, were, is and are in the follow-
ing words, signs and figures, to-wit : 
''No person shall construct or place or cause to be con-
structed or placed, any portico, porch, door, window, step, 
fence or any other projection which shall project in any 
street, or any gate which shall open outward over any side-
walk, under a penalty of not less than five nor more than fifty 
dollars for each offense, and a like penalty for every day 
that the said portico, porch, door, window, step, gate, con-
tinued as aforesaid ·after notice to remove the same. 
page 3 ~ Wherever in any part of said city· a street has been 
or shall be hereafter encroached upon or obstructed 
by a fence or other enclosure or by any building or any part 
thereof, the owner or owners thereof shall remove the same 
to the proper line of said street when ordered by the Com-
mittee on Streets to do so. If such removal be not made with-
in twenty days after notice of such order, the owner or own-
ers thereof shall be liable to a fine of not less than ten nor 
more than one hundred dollars, each day's failure to be a 
separate offen.§e.'' 
''That hereafter any person or company applying for a 
privilege to occupy and use any street or portion thereof for 
any purpose whatever, shall, along with the petition asking 
for such a franchise or privilege, file -a plan, or plans, and 
specifications showing the location, character, and extent of 
the proposed work and how it would injure or effect the then 
condition and grade of the sidewalks, gutters, or roadbeds 
of the street or streets or alleys proposed to be occupied, 
together with the ordinance which such person or company 
/ 
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desires. No such petition, unaccompanied by the required 
plans or .specifications and ordinances shall be considered 
by the council." .. 
And the said plaintiff says tl1at the said defendant, Louisa 
M. L. Pleasants, 'vas and is the owner and user of a certain 
house and lot and piece of property located and situated on 
Franklin Street, in the City of Richmond, State of Virginia, 
and commonlv known as and called 508 East Franklin Street . 
.And the said plaintiff says that thereupon it became and 
·was the duty of the said defendant, the City of Richmond, 
not to place or to permit or allow to be placed on 
page 4 ~ the sidewalk on Franklin Street in front of the said 
house any obstruction over which persons, in the 
exercise of ordinary care, 'vould be likely to stumble or fall 
in the reasonable use thereof, in passing along and over said 
sidewalk on said Franklin Street in front of said house or 
knowingly permit any person or per.sons to place such ob-
struction on said Franklin Street at said place and it was the 
duty of the said City of Richmond to exercise reasonable 
care and caution to cause any such obstruction to the free 
use of said sidewalk placed in or on the said sidewalk, on said 
Franklin Street, of w·hich it knew, as in this instance, to be 
removed. The said plaintiff, also, says thereupon it, also, 
became and was the duty of the defendant, Louisa M. L. 
Pleasants not to place or maintain in or on said sidewalk 
on Franklin ~treet any dangerous or unreasonable obstruc-
tion to the free use of said sidewalk by pedestrians in front 
of said house, yet the said plaintiff says that the said de-
fendants and each of them, unmindfully and disregardful 
of their duty in this behalf and these respects, wholly failed 
therein and that heretofore, to-wit, on the 31st day of Oc-
tober, 1924, they and each of them knowingly, recklessly and 
carelessly kept and maintained or permitted to be kept or 
maintained and for a long space of' time theretofore, an un-
reasonable and dangerous obstruction and obstructions to 
the free use of the said sidewalk by pedestrians on said 
·Franklin Street on the said sidewalk thereof in front of the 
house known as 508 East Franklin Street, in the said City 
and State; in this, that the said defendant and each of them 
knowingly, recklessly and carelessly placed or caused or al-
lowed to be placed and allowed to remain on the sidewalk of 
said Franklin Street in front of said house, ·as 
page 5 ~ aforesaid, a large stone or concrete step project-
. · ing into the side,valk about one foot and which said 
step unreasonably interfered with the free use of tlie said 
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sidewalk by the plaintiff and did, also, recklessly and care-
lessly keep and maintain or permitted to be kept and main-
tained, for a long space of time, an obstruction to the reason-
able use by the plaintiff of the said sidewalk, a large stone 
extending about forty-one inches from the street line into 
the sidewalk whereby said sidewalk was rendered unsafe and 
dangerous to use by pedestrians !tDd particularly the plain-
tiff, and by reason whereof and without any fault or knowl-
edge on the part of the plaintiff and while the plaintiff was 
passing along said Franklin Street in front of said house 
and in front of said step the plajntiff 'valking a little to the 
right of the middle of the sidewalk, the sidewalk being un-
reasonably, negligently and unlawfully narrowed by the said 
step and stone as aforesaid, the plaintiff's foot struck against 
the said large_ stone which extended and projected into the 
said sidewalk on Franklin Street, as aforesaid, about forty-
one inches from the street line and threw the said plaintiff 
and caused ]J.er to fall in and on the street and ~Sidewalk, with 
great force and violence, by reason whereof the plaintiff was 
painfully, seriously and permanently injured and the plain-
tiff's nose was bent, bruised and wounded and her teeth 
broken and her leg ·injured ·and she was otherwise injured 
in and about her face, legR and other portions of her body, 
both ~ternally and externa11y, and the said plaintiff became 
and was sick, sore and disabled therefrom and was pre-
vented from following her usual calling and avocation for a 
long space of time, and she was permanently disfigured there-
by and she was forced to expend, ·and did expend, 
page 6 ~ large sums of money in and about attempting to 
be cured of her injuries and hurts so received and 
was thereby damnified to the damage of the said plaintiff five 
thousand dollars ( $5,000.00). · 
SECOND COUNT . 
. Here consider as rewritten all of the first count of this 
notice of motion for judgment down to and including the 
'vord ''night'' on page 2 in the lin~ 7 ·of first count of this. 
notice of motion for judgment. 
And the said plaintiff says that thereupon it became and 
was the duty of the said defendant, the City of Richmond, 
to exercise reasonable and ordinary care and caution to in-
spect its streets and sidewalks thereof at reasonable inter-
vals so as to ascertain that said streets were in a reasonably 
safe and proper condition for persons to pass along and ovel 
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them, yet the said plaintiff say.s that the said defendant, 
Louisa M. L. Pleasants, negligently, recklessly and careless· 
ly placed and maintained a certain stone or concrete step in 
front of h~r house known as 508 East Franklin Street, in 
the City of Richmond, State of Virginia, extending about 
one foot into and on the sidewalk thereof on said street and 
did also place and maintain thereon a certain other danger-
ous obstruction thereon, a certain large stone in front of 
said· step and also in front of her said house and extending 
for about forty-one inches from the street line into the side-
walk and unreaso~ably narrowing the sidewalk in front of 
her said house and making the sidewalk unsafe and danger-
ous for the use of pedestrians and particularly the plaintiff 
and the .said defendant, the City of Richmond, negligently, 
recklessly and carelessly failed to exercise reasonable care 
and caution to inspect its said street and sidewalk 
page 7 ~ for a long space of time and did 3:llow said side-
walk at said place to so become and remain in an 
unsafe and dangerous condition for the use of pedestrians 
and particularly the plaintiff and that the City of Richmond, 
in the exercise of ordinary care. knew or should have known 
that the said large stone obstruction on the sidewalk and the 
narrowing of the side,valk by it and the said step was danger-
ous and that persons using the said sidewalk at that place 
would likely be injured and yet negligently disregarding its 
duty and duties aforesaid by reason whereof-
Here consider as rewritten all of the first count of this no-
tice of motion for judgment commencing with the words ''and 
without'~ on page 4 in line 4 of said notice of motion to the 
end of said first count. 
And there.fore the plaintiff brings this notice of motion for 
judgment against the defendants and each of them for :five 
thousand dollars ($5,000.00). 
• 
ISLA Y. JETER, 
Plaintiff, by her attorneys. 
BETHEL & WILLIA ... MS, p. q. 
And a.t another day, to-wit: At a Law and Equity Court 
of the City of Richmond, the 31st day of March, 1925: 
I.sla Y. Jeter, plaintiff.:. 
against 
Louisa M. !1. Pleasants and the City of Richmond, a munici-
pal sorporation, defendants. 
30. Supreme Court of Appeals of Virginia. 
~IOTION. 
This day came the plaintiff, by counsel, and on her motion 
it is ordered that this case be docketed and continued. 
page 8 ~ Virginia, 
In the Law and Equity ConTt of the City of Rich-
mond. 
Isla Y. Jeter 
vs. 
Louisa M. L. Pleasants and the City of Richmond, a munici-
pal c.orporation. 
STATEMENT OF DEFENSE OF NEGLIGENCE ON THE 
PART OF THE PLAINTIFF. 
Ths day came the City of Richmond, by its Attorney, and 
says that it intends to rely upon the negligence of the plaintiff 
as a defense· to the above action, as provided in Section 6092 
of the 1919 Code of ·virginia, and files the following state-
ment herein: 
(1) The defendant specifically denies any negligence on 
its part, but alleges that the negligence of the plaintiff was 
the cause of the injuries alleged. 
(2) That the plaintiff did not take reasonable precaution 
for her own safety, in failing to use her own senses of sight, 
feeling and the like in walking over said . sidewalk. 
(3) That the plaintiff did not take the reasonable precau-
tion for her O'Yn safety required of her, in leaving the clear 
open space on said sidewalk, and in walking outside of the 
same, where objects that subserve the use of the streets are 
reasonably expected to be found. 
( 4) . That the plaintiff did not take reasonable precaution 
for her own safety in failing to be watchful in her lookout 
and careful in her step in "ralking over a stone, which, if 
it was in the position alleged and 'vas of the size alleged, 
was an open and obvious situation. 
(5) That the plaintiff did not take the reasonable pre-
caution for her own safety, required of her, in 'valking in 
/ 
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the night time and outside of the clear, open space on said 
sidewalk. 
page 9 ~ The defendant reserves the right to file other 
and further statements of the negligence of the 
plaintiff. 
Respectfully submitted this 6th day of October, 1925. 
LUCIUS F. CARY, 
Asst. City Attorney. 
And at another day, to-wit: At a Law and Equity Court of 
the City of Richmond, held the 6th day of October, 1925. 
Isla Y. Jeter, plaintiff, 
against 
Louisa 1\L L. Pleasants and the City of Richmond, a munici-
pal corporation, defendants. 
MOTION. 
This day came the defendant, the City of Richmond, by 
counsel, and by leave of Court filed herein a stat~ment .in 
writing denoted a "Statement of Defense of Negligence on 
the part of the Plaintiff''. 
page 10 } And at another day, to-wit: At a Law and Equity 
Court of the City of Richmond, held the 30th day 
of October, 1925. 
This day came the parties, by their attorneys, and the de-
fendant, City of Richmond, filed its separate demurrer to 
the notice of JllOtion in which the plaintiff joined, and the 
said demurrer having been argued the Court is of opinion 
that the notice of motion is insufficient in law upon the first 
ground assigned in said demurrer and therefore doth sus .. 
tain the same. Thereupon the plaintiff moved the Court 
for leave to amend the notice of motion by inserting therein 
an allegation that a proper statement of the claim verified 
by affidavit was filed by the plaintiff with the City Attorney 
of the City of Richmond within due time as required by the 
charter of the said City, which motion was resisted by the 
City, but was allowed by the Court, to which ruling of the 
Court the said defendant City excepted; and the Notice of 
Motion was accordingly so amended. 
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The defendant, Louisa M. L. Pleasants, then filed a state-
ment in writing alleging contributory negligence on the part 
of the plaintiff ·and pleaded ''not guilty'' and put herself 
upon the Country and the plaintiff likewise; and thereupon 
the defendant, The City of Richmond pleaded "not guilty" 
and put itself upon the Country and the plaintiff likewise. 
And thereupon came a jury, to-wit: E. L. Massei, Charles 
W. Meynes, Louis W. Pollard, Thomas M. McCarthy, Cludge 
C. Mathews, J. E. Mansfield and James A. Warde, being 
sworn well and truly to· try the issues joined in this case and 
ha·ving fully heard the evidence were adjourned until to-
morrow morning at ten o'clock. 
page 11 ~ Virginia, 
In the Law and Equity Court of the City of 
Richmond. 
Louise M. L. Pleasants and The City of Richmond, a munici-
pal corporation, Defendants, 
ads. 
Isla Y. cJ eter, Plaintiff. 
DEMURRER. 
AT LAW ON NOTICE OF MOTION FOR 
JUDGMENT. 
The said defendant, City of Richmond, demurs to the said 
notice of motion and to each count thereof, and for cause of 
demurrer assigns the foil owing grounds : 
1. That the said notice of motion fails to allege that the 
plaintiff gave to the City Attorney of said defendant within 
six months after the alleged cause of action arose a written 
statement verified by the oath of the claimant, his agent or 
attorney, of the nature of the claim and of the time and place 
at which the injury is alleged to have occurred or been re-
ceived, such as is required in section 19g of the Charter of 
the City of Richmond, as the same was amended by an Act 
of the General Assembly enacted in the year 1918, to be found 
in the Acts of 1918, page 182. 
2. Because the plaintiff in the second count of the said no-
tice of motion alleges that it was the duty of the said de-
fendant City to exercise reasonable and ordinary care and 
'· 
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caution to inspect its streets and sidewalks at reasonable in-
tervals so as to ascertain that said streets are in a reasona-
bly .safe and proper condition for persons to pass along and 
over. 
CITY OF RICHMOND, 
By JAMES E. CANNON, 
City Attorney. 
page 12 } Virginia, 
In the Law and Equity Court of the City of 
Richinond. 
Isla Y. Jeter, Plaintiff, 
vs. 
City of Richmond, a ~Iunicipal Corporation, Defendant . 
.AMENDMENTS TO 1ST & 2ND COUNTS NOTICE OF 
MOTION" FOR JUDGMENT. 
After first full paragraph, page 1, add: 
That in conformity to law, for such cases made ·and pro-
vided, the plaintiff on or· about the 13th day of November, 
1924, gave notice to the defendant of her hereinafter men-
tioned injuries and consequent damage and of her willing-
ness to compromise in the words, signs and figures as fol-
lows: 
Mr. James E. Cannon, 
Attorney at Law, 
"Nov. 13, 1924." · 
City Attorney for the City of Richmond, 
City Hall, 
Richmond, Virginia. 
Dear Sir: 
In conformity to law made and provided for such cases; 
this is notice to you that I, Isla Y. Jeter, a resident of the 
City of Richmond, State of Virginia, while walking east-
wardly on the North side of Franklin Street, between Fifth 
and Sixth Streets, all in the City of R-ichmond, ~tate of 
Virginia, on Friday evening, October 31st, 1924, while in 
the exercise of proper care on my part, struck and stumbled 
and fell over a large stone on the sidewalk in front of a resi-
dence known -as 508 East Franklin Street, negligently per-
34 Supreme Court of Appeals of Virginia. 
mitted and allowed, by the said city, to remain there after 
it had notice thereof, whereby, I was thrown and caused to 
fall upon the said sidewalk, injuring my face, mouth, legs 
and other portions of my body, and knocking out -and break-
ing some of my teeth; whereby, I was caused to suffer great 
pain and was disfigured there by; and I was caused 
page 13 ~ to spend large sums of money in and about en-
deavoring to be cured of my said injuries so re-
ceived, and in replacing my teeth, all to my damage, as afore-
said, in the sum of five thousand dollars ($5,000.00); because 
of all of which I will bring an action, as aforesaid, against 
the City of Richmond, State of ·Virginia, for the sum of 
five thousand dollars ($5,000.00), unless the said City com-
promises the said matter with my attorneys, Bethel and Wil-
liams, 1016 Mutual Building, Richmond, Virginia, within a 
reasonable length of time herefrom. '' 
Given under my hand at Richmond, Virginia, this the -
day of November, 1924.'' 
(Signed) ISLA Y. JETER. 
Subscribed and sworn to before me this the - day of No-
vember, 1924. ·. 
~Iy commission expires August 17th, 1925." 
(Signed) L. C. O'CONNOR. 
That prior to this. however, on November the 4th, 1924, 
counsel for the plaintiff not:fied the rionorable James E. 
Cannon, Attorney for the defendant, of the said injury and 
damages and made inquiry as to whether or not it was the 
desire of the defendant "to amicably adjust this matter", 
to which letter the defendant replied on November the 5th, 
1924: "Replying to yours of the 4th inst., the city disclaims 
liability and stands on its legal rights." 
page 14 ~ Virginia, 
In the Law and Equity Court of the City of 
Richmond. 
Isla Y. Jeter 
vs. 
Louisa M. L. ·Pleasants and the City of Richmond, a munici-
pal corporation. 
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·sTATE~!ENT OF DEFENSE OF NEGLIGENCE ON 
T}JE PART OF THE PLAINTIFF. 
This day came Louisa 1\L L. Pleasants, by her Attorney, 
and says that she intends to rely upon the negligence of the 
plai:ptiff as a defense to the above action, as provided in 
Section 6092 of the 1919 Code of Virginia, and files the· fol-
lowing statemmit herein: 
(1) The defendant specifically· denies any negligence on 
its part, but alleges that the negligence of the plaintiffi was 
the cause of the injuries alleged. 
(2) That the plaintiff did not take reasonable precau~ 
tion for her own safety; in failing to use her own senses of 
sight, .feeling and the like in walking over said sidewalk. 
(3) That the plaintiff did not take the reasonable precau-
tion for her own safety required of her, in leaving the clear 
open space on said sidewalk, and in walking outside of the 
same, where ol>jects that subserve the use of the streets are 
reasonably expected to be found. 
( 4) That the plaintiff did not take reasonable precaution 
for her own safety in failing to be watchful in he1: lookout 
and careful in. her step in walking over a .stone, which if it 
·was in the position alleged and was of the size alleged, was 
an open and obvious situation. 
(5) That the plaintiff did not take .the reasonable precau-
tion for her own safety, required of her, in walking in the 
night time and outside of the clear, open space on said side-
walk. 
page 15 } The defendant reserves the right to file other 
and further statements of the negligence of the 
plaiutiff. 
Respectfully .submitted, 
LOUISA ~~- L. PLEASANTS, 
~.GRAYSON DASHIELL, p. d. 
page 16 } And at another day, to-,vit: at a Law and Equity 
Court held the 31st day of October, 1925: 
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This day came again the plaintiff and defendants, by coun-
sel, and the jury ·sworn in this case on yesterday appeared 
in Court in accordance· with their adjournment and having 
fully heard the arguments of counsel were sent out of Court 
to consult of a verdict and after some time returned into 
Court with a verdict in the words and figures following, to-
wit: "we, the jury, on the issues joined, find for the plain-
tiff and fix the damages at $600.00.'' Thereupon the de-
fendants, by counsel, moved the Court to set aside the said 
verdict as contrary to the .law and the evidence, which mo-. 
tion the court continued for argument to be heard thereon. 
page 17 ~ And at another day, to-wit: at a La'v and Equity 
Court held the lOth day of April, 1926: 
This day call!_e again the plaintiff and defendants, by coun-
sel, and the motion of the defendants to set aside the ver-
dict of the jury rendered in this case having been fully ar-
gued, the Court for reasons stated in writing and now made 
a part of the record, doth overrule the said motion; to which 
action and ruling of the Court the defendants excepted. 
Therefore it is considered by the Court that the plaintiff 
recover against the defendants the s~ of six hundred dol-
lars with interest thereon to be computed after the rate of 
six per centum per annum from the 31st day of October, 
1925, until paid and her costs by her about her suit in this 
behalf expended. And the two defendants having argued 
and submitted to the Court the question of primary liability 
as between them, the Court doth decide and so order that 
the City of Richmond is primarily liable for the payment of 
the judgment herein; to which ruling and action of the Court 
the said defendant, the City of Richmond, excepted. 
Memorandum: Upon the trial of this case the defendants, 
and each of them, excepted to sundry rulings_.and opinions 
of the Court given against them, and each of;: them, and on 
their motion leave is hereby given the defendants ·and each 
of them, to file bills or certificates of exceptions herein at 
any time 'vithjn sixty days as allowed by ·law. · 
And on the motion of the defendant, the City of Richmond, 
it is ordered that the judgment this day rendered herein be 
suspended for a period of ninety days from this date in or-
der to enable the said defendants, or either of them, to apply 
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for a writ of error and supersedeas, upon condition that the 
said defendant, the City of Richmond, or some one 
page 18 ~ for it, enter into bond before· the Clerk of this 
Court in the penalty of one thousand dollars with 
surety to be approved by said Clerk and conditioned accord-
ing to law, within fifteen days from this date. 
page 19 ~ Jeter vs. City of Richmond, et al~ 
ON ~lOTION TO SET ASIDE VERDICT. 
Upon the trial of this case, it was urged upon the Court 
that it should instruct the jury, in effect, to find for the de-
fendants, because there was no dispute as to the dimensions 
of the stone in question, and being a stepping stone it was 
lawfully placed upon the sidewalk and could not -constitute 
an unlawful obstruction. But the fact that an impediment 
in the sidewalk may not give rise to an action for an injury, 
is not of itself determinative of the right to maintain the 
action. In each of the two cases of Gentry v. City of Rich-
mond and Lambert v. the City of Richmond, reported in 
111 V a., at p. 160 and 17 4, respectively, the plaintiff stumbled 
over a stone in the sidewalk used a.s a step to an entrance into 
a building. In the first mentioned case the plaintiff was 
allowed to recover because the stone was out in the side-
'valk ten inches from the building, and therefore the jury 
could find that it was an obstruction in the portion of the 
sidewalk which the public might be expected to use. In the 
Lambert ease a recovery was refused, as it was undisputed 
that the stone was in its proper and o.riginal position close 
up to the house. U pori an analysis of the opinions in those 
two cases, and an application of the principles there enunci-
.. ._a ted to the evidence in this case, I am constrained to the con-
clusion that the court here properly submitted to the jury 
the question whether the stone was, in the position in which:· 
it was at the time of the accident, an encroachment upon 
the used portion of the sidewalk, which rendered 
page 20 ~ the defendants liable. Even where evidence is un-
disputed in a negligence case, the determination as 
to negligence is not necessarily for the Court, if it can be 
reasonably said that different inferences may be drawn from 
the evidence. I think such is the case here. 
Objection is made to the language in the first instruction, 
viz: "to any greater or more appreciable or more unrea-
sonable extent'', since the jury might think they could find 
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for the plaintiff without finding the defendant negligent 
merely upon the ground that the stone encroached to a greater 
extent upon the sidewalk than it did originally. I do not 
think this follows from the instruction. The first two in-
structions were drawn by the court. The first instruction 
concluded with a direction to find for the defendants. In the 
second instruction the court stated fully all the elements ne-
cessary to authorize a finding for the plaintiff. All of the 
instructions are to be read together, and the instructions 
placed the burden of proof upon jhe plaintiff. 
It seems to me the court would not be warranted in taking 
the case, under the evidence here, from the jury. 
Therefore the motion for a new trial must be overruled. 
B. T. C. 
Dec. 5, 1925. 
Since preparing the foregoing memo. I have been unable 
to find any law that would cause me to alter my conclusion. 
B~ T. C. 
Feby. 5, 1926. 
page 21 ~ Jeter v. City of Richmond et al. 
ADDITIONAL MEMO. BY COURT. 
I have considered the question of the primary liability as 
between the two defendants. I think it is clear that the 
primary duty in this case wa.s upo}l the City under the evi-
dence. This case is unlike one in which the third party in 
the course of work itself creates a defect in a street, or in 
which an abutting owner has a part of the structure on his"" 
property so continued over, or· on the street as to constitute 
a permanent nuisance until removed. 
The defect in the street here was one arising out of a con-
dition originally permissible, and presents, it seems to me a 
situation calling for remedy by rea~on of the duty upon the 
City to oversee its streets and keep them free from qanger-
ous obstructions, of which it has or should have notice. 
I thi~k the primary liability is upon the City, and an or-
der to that effect may accompany the judgment. 
B. T. C. 
April 6, 1926. 
\:.-· 
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page 22 } And now at this day, to-wit: at a Law and Equity 
Court held the 1st day of June, 1926: 
This day came the _parties, by their attorneys, and the de-
fendant, City of Richmond, tendered to the Court its six bills 
of exceptions, and on the request 9f the defendant, City of 
Richmond, the said six bills are signed, sealed and made parts 
of the record. 
page 23 } Virginia, -:·, 
In the Law and Equity Court of the City of 
Richmond. 
Isla Y. Jeter 
vs. 
Louisa J\L L. Pleasants and the City of Richmond, a munici· 
pal corporation. 
DEFENDANT CITY'S BILL OF EXCEPTION NO. 1. 
Be it remembered that upon the trial of this cause, the de· 
fendant, City of Richmond, filed a demurrer to the notice of 
motion of the plaintiff and to each count thereof, 'vhereupon 
the plaintiff asked leave to file an amended notice of motion, 
which leave was granted by the court, to which action of the 
Court in granting leave to the plaintiff to amend her notice 
of motion, the defendant City excepted and tendered this its 
bill of exception, 'vhich it prays may be signed, sealed and 
made a part of the record in this cause, which is accordingly 
done. . 
And the Court certifies that it affirm~tively appears in 
'vriting that counsel for the plaintiff and other defendant 
have had reasonable notice of the time and the place when 
and where this bill of exception would be tendered this 1st 
day of June, 1926. 
BEVERLEY T. CRUMP, (Seal) 
page 24 ~ Virginia, 
In the Law and Equity Court of the City of 
Richmond. 
Isla Y. Jeter 
vs. . 
Louisa l\L L. Pleasants and the City of Richmond, a munici-
pal corporation. 
-1 
I 
\ 
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DEFENDANTS' BILL.OF EXCEPTIONS NO. 2. 
Be it remembered that upon the trial of this cause, the 
defendant City and defendant L. ~I. L. Pleasants each of-
fered among others, the following instructions, which were 
refused: 
A-c. 
The court instructs the jury that although they believe 
from the evidence that the step -and the stone in the notice 
of moti_on mentioned were encroachments upon the street, 
and that the plaintiff received injury by coming in contact 
with said sto~e as in the notice of motion alleged, and that 
the .same were the pro~ima te cause of the accident, yet, inas-
much as the evidence in the case as to the nature, siz~ char-
acter and use of the said ste and of the said sto!l.e_~s -a step::-
ping-s on . ""'t~tnecourt instructs 
the Jury a as a ques 1on of law the said step and the said 
stepping-stone were not such encroachments in the street as 
to render the defendants liable for· the injury resulting 
therefrom, and they must find a verdict for the defenda~ts. 
A%.:c. 
The court instructs the jury that a step approximately-
inches high and 9" 'vide, close up to the property line in front 
of which it is placed and used as a means of -ac-
page 25 ~ cess does not constitute an unlawful obstruction 
. in the street, and if the jury believe from the evi-
dence that the step complained of in the notice of motion was 
approximately- inches high and 9'' wide, was close up to 
the property line in front of which it wa.s placed, and was 
used as a means o.f access to said property, then the court 
instructs tne jury that su.ch a step was not an unlawful ob-
struction an,d cannot be taken into consideration by the jury 
in determining whether or not the defendants were guilty of 
.negligence. 
B-e. 
The court instructs the jury that a stepping stone placed 
near the edge of the sidewalk, which does not interfere to 
any appreciable or unreasonable extent with the use of the 
clear ope11 space upon the sidewalk for the use of travellers, 
is not a nuisance so as to lJe actionable,. and that if the jury 
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believe from the evidence that the stone complained of in 
the notice of motion was placed upon the sidewalk as and for 
a stepping stone, and was near the edge of the sidewalk and 
did not interfere to any appreciable or unreasonable extent 
with the use of the clear open space upon the sidewalk for 
the use of travellers, then the jury must find for the defen-
dants. 
C-c. 
The court instructs the jury that the law exacts of all 
persons using the public streets to look where they are going, 
and that the plaintiff, in this case, was bound to use reasona-
ble care to look where she was going in passing along the 
sidewalk, and, if they, the jury, believe from the evidence 
that she did not exercise such care, and that by the exercise 
of such reasonable care in walking along the sidewalk she 
would not have come in contact with the stepping 
page 26 ~ stone, then she was guilty of contributory negli-
gence, and is not entitled to recover in this case, 
and they, the jury must find for the defendants. 
E-c. 
The court instructs the jury that reasonable care, as de-
fined in the instructions of the court, is a relative duty to be 
determined according to the facts and circumstances of each 
case, and in this case, the court says to the jury that a pedes-
trian passing along and using the outer portion of the. clear 
open space on the sidewalk where .obstructions ·are more 
likely to be found, must exercise greater care than one pass-
ing along the center of the sidewalk, where there is less 
probability of gbstructions, and, if they the jury believe from 
the evidence that the plaintiff was passing along the outer 
portion of the clear open space on the sidewalk, and did not 
exercise said greater care, and that by the exercise of greater 
care she would not have come in contact with the stepping , 
stone, then she was guilty of contributory negligence, and is \ 
not entitled to recover in this case, and they, the jury must 
find for the defendants.· 
F-e. 
The court instructs the jury that reasonable care, as de-
fined in these instructions of the court, is a relative duty to 
be determined according to the facts and circumstances of 
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each case, and in this case, the court says to the jury that a 
pedestrian walking along the public streets in the night time 
must exercise greater care than one so walking in the day 
time, and, if they, the jury, believe from the evidence that 
· the plaintiff was walking along the sidewalk in 
page 27 ~ the night time and did not exercise said greater 
care, and that by the exercise of greater care she 
would not have come in contact 'vith the stepping-stone, then 
she was gLiilty of contributory negligence, and is not en-
titled to recover in this ca~e, and they, the jury, must find for 
the defendants. 
H-e. 
The court instructs the jury that where an injury is caused 
by the concurrent negligence of both plaintiff and defenda~t 
which has contributed as an efficient cause of the injury of 
which the plaintiff complains, as a general rule there can 
be no recovery, as courts will not undertake to balance the 
negligence of the respective parties where both have been at 
fault in order to ascertain which one was most at fault. 
That in this case, if you believe from the evidence, that 
th~ defendants were negligent in permitting a stepping-stone 
to lie in the clear open space on the sidewalk for the use of 
travellers, and if you further believe that the plaintiff was 
negligent in her care in looking where she was going, or in 
her. care in walking along the outer portion of the clear open 
space on the sidewalk, or in her care in walking over an 
obstruction which she could have· seen, or in her care in walk-
ing in the night time, all as more particularly stated in. the 
other instructions herein given, and that it was the con-
curring negligence of both parties that caused the injury, then 
there can be no recovery for the plaintiff. 
I-c. 
The court instructs the jury that the burden of proof is 
upon the plaintiff to show that. the damages complained of ~ 
were caused by negligence of the defendants. The 
page 28 ~ jury cannot presume that the defendants were 
negligent because of the alleged damages. N egli- I 
gence on the part of the defendant, who may ,.be adjudged . 
guilty of the same, must be proved to the satisfaction of the 
jury by affirmative evidence, 'vhich must show more than 
the probability of a negligent act. A verdict cannot be 
0 
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founded upon mere conjecture, but there must be ·affirmative 
and preponderating proof of such negligence, as well as of 
the damages at the time and place and in the manner com-
plained of. 
To which act~on of the Court in refusing said instructions 
the defenda11t City and the defendant L. M. L. Pleasants 
excepted and tendered this their bill of exception, which they 
pray may be signed, sealed and made a part of the record 
in this cause, which is accordingly done. 
And the Court further certifies that it affirmatively ap-
pe~rs in writing, that counsel for the plaintiff and other de-
fendant have had reasonable notice of the time and place 
'vhen and where this bill of exception would be tendered, 
· ths 1st day of J nne, 1926. 
BEVERLEY T. CRUMP, (Seal) 
page 29 } Virginia, 
In the Law and Equity Court of· the City of 
Richmond. 
Isla Y. Jeter 
vs. 
Louisa M. L. Pleasants and the City of Richmond, a munici-
pal corpora tio;n. 
DEFENDANT CITY'S BILL OF EXCEPTION NO. 3. 
Be it remembered that upon the trial of this cause, the 
court gave the following instructions, which w~re all the in-
structions given by the Court: 
1. 
I The court instructs the jury that there are objects which subserve the use of streets and cannot be considered obstruc-tions to them although some portion of the. street space may be occupied by said objects and: 
J 
The court instructs the jury that a carriage block or step .. · 
ping stone, such as that mentioned in the evidence, placed 
upon a side w~Ili adjacent to the curb in a city street, is a 
reasonable and permissible use of the street and does not 
constitute an unlawful obstruction or defect in the street, 
I 
\ 
44 Supreme Court of Appeals of Virginia. 
and gives no right of action to a person on the street who 
stumbles over the same. And if the jury believe from the 
evidence that the block or stone mentioned in the testimony 
was near the edge of the sidewalk and was placed there as 
and for a stepping block or stone, and in the position in which 
it was at the time the plaintiff was hurt it did not interfere 
to any greater or more appreciable or more unreasonable 
extent with the use of the clear open space upon the sidewalk 
for the use of travellers than it did in its original position, 
considering all .the circumstances appearing in the 
page 30 ~ evidence as to the general surroundings of the 
sidewalk at that point, then the jury should find 
for the defendants. 
2. 
If the jury believe from the evidence that the _block or 
stone had become removed from its origi11al position, then 
in order for it to become an unlawful obstruction the jury 
should believe from the evidence that it was in such a posi-
tion at the time of the accident as to encroach upon the free 
use of the sidewalk at the point in question to an unreason- -
able extent, and· render the sidewalk, for the use of persons 
using ·ordinary care, dangerous in a manner not arising from 
tl1e original placing of the stone and not to be reasonably 
expected. 
If the jury shall so believe, and further find from the evi-
dence that the change of position of the stone had existed 
for such ·a length of time as that the defendants knew or 
J \ ought to have known thereof and that it made the use of the' 
street unreasonably dangerous; that the plaintiff was injured 
by reason thereof and 'vould not have been injured if the 
stone had remained in its original position, then the plaintiff 
is entitled to recover unless she failed to exercise such care 
l as an ordinarily prudent person ·would exercise under sim-
ilar circumstances and such failure caused or contributed 
to the occurrence. 
3. 
The court instructs the jury that a municipal corporation 
is not au insurer against accidents upon its streets and side-
walks, nor is every defect therein, though it may 
page 31 ~ cause injury, actionable. It is sufficient if the 
streets are in a reasonably safe condition for 
travel in the ordinary modes by night as well as by day, and 
• 
.....-..-
J , 
\ 
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it is only the duty of a municipal cor.poration to us.e reason-
able care to keep its streets in a safe condition for pedes-
trians. · 
4. 
Reasonable or ordinary care as used in these instructions, 
whether referring to plaintiff or defendants, is such care or 
prudence as an ordinarily prudent person would use under 
the same or similar circumstances. 
5. 
The court instructs the jury that even though they may be-
lieve from the evidence that the plaintiff fell over the step-
piilg-stone and was injured, yet if the jury further believe 
from the evidence that the street was lighted so that a per-
son walking over and along it could have seen the stepping-
. stone by the exercise of ordinary care and avoided the acci-
dent, and that the plaintiff failed to use such care, that then 
the plaintiff is guilty of contributory negligence and cannot 
recover against the defendants. 
6. 
The court instructs the jury that the burden of proving the 
defendants guilty of negligence rests upon the plaintiff, and 
if the defendants seek to relieve themselves of liability by 
reason of the plaintiff having been guilty of contributory 
negligenc.e, the burden of p·roving such contribu-
page 32 t tory negligence rests upon the defendants, unless 
such contributory negligence be disclosed by the 
plaintiff's evidence, or can be fairly inferred from all the 
circumstances of the case. 
The burden of proof means the esta lJlishment of a fact by 
the preponderance of the evidence. The preponderance of 
the evidence does not necessarily mean the greater number 
of witnesses; it is the greater convincing weight of all the 
evidence before the jury. 
7. 
The court instructs the jury that if you find for the plain-
tiff you should assess the damages for her injuries at such 
sum as you may think fair and proper under all of the cir-
cumstances of this case, such damages, however, not to ex-
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ceed five thousand doll~rs ( $5,000.00) the amount claimed in 
~otice of motion of the plaintiff and 'in ascertaining the dam~ 
ages, if any, the plaintiff is entitled to, you should find the 
sum with reference to the bodily pain and mental suffering 
undergone by the plaintiff by reason of said injuries, the na-
ture and extent of said injuries, the effect on the health of 
the plaintiff according to its degree and probable duration as 
being temporary" or permanent, also with reference to any 
disfigurement to her person and impairment of her nervous 
system, if such impairment resulted to the plaintiff from the 
injuries in question and any medical expense in and 
about attempting to be cured of her injuries and improving , 
or repairing her disfigurement and any pecuniary loss sus~ 
tained by the plaintiff through inability to attend to her 
usual affairs and business. 
page 33 ~ And the court certifies that the giving of the l 
aforesaid instructions 1 and 2 was objected to by 
the defendant city and Louisa M. L. Pleasants. But the court 
gave the said instructions 1 and 2 over the objection of the 
defendant city and Louisa J\L L. Pleasants, to which action 
of the court the said defendant excepted and tendered this 
its bill of exception, which it prays may be signed, sealed and 
made a part of the record in this cause, which is accordingly 
done. 
And the court further certifies that it affirmatively ap-
pears in writing that counsel for the plaintiff and other de~ 
fendant have had reasonable notice of the time and place 
when and where this bill of exception would be tendered this 
1st day of June, 1926. 
BEVERLEY T. CRUMP, (Seal) 
page 34 ~ Virginia, 
In the Law. and Equity Court of the City of 
Richmond. 
Isla Y. Jeter 
vs. -
Louisa J\L L. Pleasants and the C,ity of Richmond, a munici-
pal corporation. 
DEFENDANT CITY'S BILL OF EXCEPTION NO. 4. 
Be it remembered that upon the trial of this cause and 
I 
\ 
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after the jury had been sworn to try the issue joined therein, 
the several parties introduced before the jury the following 
evidence: 
page 35 } Virg·inia, 
In the Law and Equity Court of the City of 
Richmond. 
Isla Y. · Jeter 
vs. 
City of Richmond and otl1ers. 
October 30, 1926. 
For Plaintiff: Mr. Thomas A. Williams, Mr. L. C. O'Con-
nor; For Defendant City of Richmond: JVIr. James E. Can-
non, City Atton1ey, Mr. Lucius F. Cary, Assistant City At-
torney; For Defendant Property Owners: Mr. R. Grayson 
Dashiell. 
page 36 ~ ISLA Y. JETER, 
a witness on behalf of the plaintiff, being ·first 
duly sworn, testified as follows: 
EXAl\iiNATION IN CHIEF. 
By Mr. Williams: 
Q. 1\irs. Jeter, will you state to the jury where you live 1 
A. #600 N. 25th street. 
Q. You are the plaintiff in this case? 
A. I am. 
Q. I will ask you to look at the jury .and tell the jury when 
you were injured 1 
A. October 31st. We had been to 5th and Broad-
Q. What year? 
A. 1924. It wa.s about 9:30 and it was cold and we de-
cided we would go home. We had parked the car on the 
south side at 6th and Franklin. We came down 5th street 
on the west side, and, when we got to Franklin, it was right 
much traffic to keep us from crossing to the south side of the 
street, so 've came down the north side, and, just as we got 
a little below, I struck the outer edge of that stone with my 
right limb right there (indicating) and it pitched me over 
between the automobile and the curb and struck me in such 
a manner as to cut my face inside and ont, broke 
page 37 ~ two of my teeth, loosened others up and bruised 
· my face terribly and injured my limb, twisted my 
. 
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shoulder and destroyed my nerves entirely, and I have suf-
fered seriously. 
Q. Did it injure your nose f 
A. Yes, sir, it injured my nose. 
Q. In what way was your nose injured 1 
A. It mashed my nose and caused an obstruction that in-
terferes with my breathing and causes it to project out on 
this side. 
Q. In other words, is your nose entirely straight? 
A. No, sir, it is crooked, and every time I meet any of my 
friends they say '' Oh, what in the world~ Your nose is 
crooked". I get that from everybody-''How did you bend 
your nose''Y · 
Q. You said you "got a little below' 1• You didn't ex-
plain what that was. Where was the stone 'vhen you fell 
over itt 
A.. It was in the side,valk. 
Q. What part of the block? 
A.. In front of #508, I think. 
Q. Is that the middle or about the middle of the block or 
what part? 
A. Just about the middle, I think. 
Q. Between streets-5th and 6th-on the north 
page 38 } side of Franklin' 
A.. Yes, sir, on the north side of Franklin. 
Q. Mrs. Jeter, when you were walking down there, in 
what part of the sidewalk were you walking?. 
A. I was walking in the part that every one else uses, the 
free part of the street, and it was very dark there; no light 
shines on_that stone at all. I have been up there twice since 
and you absolutely can't see any light on it, and cars were 
parked as thick as they could get. It was much foliage on 
the trees then and it was absolu,tely no light on it. I am not 
a careless walker. I bad my little boy by the hand .. I cer-
tainly wouldn't take him and stumble on the street. 
Q. You were on the inside or outside ~-
A. I was on the outside. In crossing over my husband 
and I didn't change. I . was on the outside. ~ 
Q. Is that the. stone? (Exhibiting photograph) 
A. Yes, sir. I am a careful walker. 
~lr. Cary: Is the pl1otographer here~ 
~lr. Williams : Yes; sir. 
:Mr. Cary: I think that is the best way to prove that. 
Mr. Williams : I will recall her and prove that. 
I 
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page 39 ~ By Mr. WilliamB : 
Q. Mrs. Jeter, will you state to the jury just 
what part of that stone it was you fell over1 
A. I caught the outer edge of the stone with this limb. 
(Indicating.) This got the full weight of this lick. This limb 
(Other) isn't injured at all, but this one got the full lick. 
Q. Y Ot1 fell practically over into the street? 
A. Into the gutter between the automobile and the curb. 
Q. What kind of street was that? 
A. It is a cobblestone gutter. 
Q. You fell on your face? 
A. I certainly did._ 
Q. When you were picked up, where did they take you 1 
A. My husband picked me up and got my hat. I had on a 
broad brim velvet hat that protected my forehead. That is 
the only thing that protected my forehead. Ai3 soon as he 
got me up he carried me to the Professional Building, and 
Dr. Lee was the only one in there. He came down and gave 
me all the attention he could. He got all the grit out he 
could. It was so swollen and bloody he couldn't do much. 
He gave a prescription for some codeine tablets to quiet my 
nerves. 
Q. Who has attended you since 1 
A. Dr. Perrin has attended my limb, and I 
page 40 ~ have had my nose examined, and Dr. Smith has 
treated my teeth. 
Q. Who attended your nose? 
A. Dr. Lee examined it. 
Q. And- Dr. Smith? 
A. And Dr. Smith. 
Q. Dr. Smith and Dr. Lee are here? 
A. Yes, .sir. 
Q. Do you still suffer from that injury or have you suf-
fered Y How long did you suffer from the injury to the leg? 
A. I am suffering right now from it. It hurts me in that 
place now, and it is slightly bruised. A knot remained there 
until about a couple of months ago, and no'v it pains severe-
~ ly, and my nos_e is tight in breathing. 
Q. To what extent have you suffered from your obstructed 
breathing since and how long? 
A. I have constant headache. I don't know when it began, 
it began .so gradually. They don't come all at once; they 
come gradually. 
Q. Have you suffered from your obstructed breathinp: 
since? 
1 
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A. Yes, sir. 
Q. To what extent and how long-? 
A. I suffered with it since the fall, since the ob-
page 41 ~ struction came. 
Q. Are you still bothered with it? 
A. Yes, sir, and it causes headache. 
Q. What was the injury to your mouth and your teeth~ 
A. It broke two teeth and loosened others. 
Q. Will you show the jury? 
A. This one is on a pia te, and this one was broken, and 
these others are loosened, so that my dentist says, to have a 
good job, one that he can guarantee, I will have to have three 
other teeth. 
Mr. Cary: Is the dentist here~ 
~fr. Williams: Yes, sir. 
Q. You have that one tooth on a plate Y 
A. Yes, sir. 
Q. You have a plate in your mouth? 
A. I have it and it is very disagreeable. 
Q. You had to take the root out? 
A. Yes, sir. It had au abce.ss from being broke and I had 
to take it out. 
Q. D.J..d you suffer with your mouth as a result of this blowY 
A. Yes, sir. 
Q;_ For how long after the injury did you suf-
page 42 ~ fer !rom that? 
A. I had the broken tooth removed in the morn-
ing I think. I am not positive; I think it 'vas that morning I 
had it removed. 
Q. Have you observed that stone, been out there to see that 
stone since the accident¥ 
A. I have been up there twice. The night the colored Elks 
had their convention we were up there to hear the music. 
I told my husband "Let's ·walk down 6th street and .see if 
that stone has been removed or if there is any light on it''; 
and we kne'v that it had been there and looked for it and we 
couldn't see it except when we got right at it. Then, I was 
up there a second time, and we got back from the tree that 
is just above it and you couldn't observe anything there at 
all. It is absolutely dark, and it is a dark stone~ 
Q. What kind of stone is it, 1\irs. tT eter? Have you ob-
served the stepping stones, or so-called stepping stones, 
around the city? 
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A. I have never seen a stepping stone or anything used for 
a stepping stone like that in such a position, nor any the size 
as that is. The nearest edge to that is on the inside of the 
curb, and it could not possibly be used for a stepping stone, 
Any one would have to .step on that stone on the edge and 
then step down to an automobile .. Then the car 
page 43 } would have to pull right to the edge of the curb 
to do that. 
Q. You say it is not practical to be used as a stepping 
stone~ 
Mr. Cary: We object. That is a matter of opinion. 
The Court: The distance would have to be sho,vn, and the 
jury can judge as to that. 
By Mr. Williams: _ 
Q. Do you know ho'v far the stone sits from the curb, 
from the inside measurement of the curb¥ 
A. No, sir, I don't know anything about measurements; I 
didn't measure it. 
Q. You know nothing about that¥ 
A. No, sir. 
Q·. 'Vhat is the difference in size so far as you know 'vith 
respect to other stepping stones that you have seen? 
A. It is about twice as wide as any I have seen, and it is 
a rough edge stone, very .sharp and rough. 
Q. Whereabouts is it sharp and rough mostly? 
A. On tl1e bmer edge I know. 
Q. You mean the edge nearer pedestrians coming down the 
streett 
A. Yes, sir. 
Q. Is it a straight edge? 
page 44 ~ A. It is not; it seems to curve i.n a little. 
Q. Does it kind of curve in and ouhvard? 
A. Yes, sir. 
Q. Is it a sharp or beveled edge? 
A. It is a sharp edge. 
Q. Did you observe wlwre that stone had apparently been 
located prior to its being placed there~ 
J\fr. ~annon: I object to that. 
By Mr. Williams: 
Q. Do you know¥ You don't kno'v anything about that f 
A. No, sir, I haven't examined it. 
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Q. Is it the SJlm~ kind of stepping stone that you have ob-
. served in the quality of stone? 
A. No, sir, it is not; it is not like other stepping stones I 
have seen. 
Q. What l.s the difference? 
A. It is a difference in material and difference in size and 
difference in position. I always understood a stepping stone 
or carriage block was put parallel with the sidewalk, or with 
the curb, and not in an oblique manner like that. 
Q. Mrs. Jeter, you told the jury that, at the time 
page 45 } you fell over this stone, the stone was then lo-
cated beyond the tree box line Y 
Mr. Cannon: She didn't say that. If she said it, it is in-
admissible. · · 
Mr. Williams: I withdraw the question. 
Q. Did or did not the stone project over into the side-
walk beyond the tree hoc line y 
A.· It does project. into the sidewalk beyond the tree box 
line. 
Q. Did it or not project over in there at the time you were 
injured 1 
A. Yes, sir, it did. I don't know how it is right now, but 
it was then. 
Q. What part of it was it that you stumbled over? 
A. The outer edge of it that .Projected out into the part 
that is used by any one walldng on the street. 
Q. Were you walking in the usual place ~ 
A. I was walkiag in the usual place any one would walk, 
three ·abreast, and _had our little boy between us; and it is 
customary to walk to the right, isn't itY You certainly don't 
walk next to the house coming down the street; you always 
keep to the· right, and we were walking as any one 
page 46 } would have walked, with all due care. I certainly 
was not careless in any way. I was in my place. 
I was not out of my place next to the curb by ·any means. 
CROSS EXA~fiNATION. 
By ~I_r. Dashiell : ~. . 
Q. I understand that you and your husband and child were 
coming east on Franklin street in front of #508 E. Franklin. 
Where was your car parked? 
A. It was on the side of Franklin in the first place for a 
car out of the. safety zone. 
\ 
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Q. Just a hove the bus line? 
A. I don't know about the bus line but the safety zone; the 
first place for a car. · 
Q. Doesn't the safety zone of the busses run back about 
forty-five feet from the corner? 
A. I don't know anything a bout the bus line over on this 
side; I l~ve on. Church Hill. 
Q. It was parked above the safety zone! 
A. The first car above the safety zone. 
Q. Ho'v far is that directly across the street from #508 
E. Franklin Y 
A. I couldn't tell you. My intention was to 
page 4 7 ~ walk down to 5th street and cross over. 
Q. You 'valked down to #508 E. Franklin. Was 
your car directly across the street? 
A. I told you I· didn't know ; I wasn't thinking where the 
car was. Cars were parked all in front of us and on.the other 
side of the street as well. I knew nothing about where our 
car wa.s parked, whether directly on an angle or where it 
was. 
Q. You say:, that that night this stone projected beyond 
the tree box line? 
A. It did. 
Q. When did you take these measurements ? 
A. I had them taken; I didn't take them. 
Q. That night? 
A. I didn't take them. 
Q. When dirl you have the measurement that that ·night it 
projected beyond the tree box line Y 
A. I think the measurements were taken the next day; I 
think it was; I am not positive; I can't answer for that. 
Q. You -are not speaking from your own knowledge when 
you say it projected beyond the tree box line that night? 
A. Certainly, I know it projected that night, 
page 48 ~ but I don't know how much. 
Q. Ho'v do you know it went across the line that 
night? 
Witness: Hadn't I walked down the .street? 
Q. Then you saw it then Y 
Witness: Saw what? 
Mr. Dashiell: I have no further questions. 
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By Mr. Cary: . 
Q. Those measurements that you spoke of were taken -the 
next dayY 
· A. I can't say the next day. 
Q. But they were taken for the purpose of showing the 
position of this stone the night that you fell over it, were 
they~ 
A. Certainly. 
Q. Do you. stand by those measurements f 
A. Yes, sir. · 
Q. Is this the picture of the stone and the situation where 
you were walki_ng the night you fellY (Exhibiting photograph) 
A. That is the picture of the stone. I can see it. 
Mr. Cary: I would like for the jury to see it. 
1\{r. Williams: Better prove that by the photographer. 
Mr. Cary: I may not have a chance to cross ex-
page 49 ~ amine her on this. · 
The Court: I suppose counsel on both sides have 
seen those things before¥ 
Mr. Willial1).s : We have seen both. As long as he didn't 
care to have mine proven except by the photographer, I 
think he should be treated in the same manner. 
The Court: You can let her see it, but it is not iu evidence. 
:h1:r. Williams: As far as I am concerned, he objected to 
our introducing them for the purpose of expediting the 
trial, and I think he should be treated in the same way. 
Mr. Oary: May it please Your Honor, I introduce this 
picture and ask her is that a picture of the situation where 
she fell. I want to do that and ask her some questions clear-
ly based on that situation. If I am not able to ask her about 
this picture, I would lose the opportunity of cross examin- · 
ing her on the situation. 
Mr. Williams: .You would have to recall her like 
page 50 t you forced me to do. 
Mr. Cary: We expect to prove the picture later. 
Mr. Williams: I guarantee I will prove my picture. 
The Court: It is usual to just cross examine the witness 
on the picture and lay it aside for· future identification by 
testimony. 
By ~Ir. Cary: 
Q. It was the outside stone, the one near the curb, over 
which you fellY 
A. It is this stone right here. (Indicating on photograph.) 
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Mr. Cary: You might keep that in your hands. 
Witness: No, I don't want it. 
Mr. Cary: Let me have it if you will. 
Q. There is nothing the matter with the sidewalk at that· 
place, is there Y 
A. I didn't examine the sidewalk. 
Q. I mean the picture show.s a clear open space in thera 
and nothing the matter with that, is it Y You didn't fall 
over in the sidewalk part ~ · 
A. I didn't .fall in' the middle of the street. 
Q. There is nothing the matter with the sidewalk there, is 
it! 
A. Not to my knowledge, no more than being ob-
page 51} strncted by that stone. 
Q. Hadn't you just passed this tree ~ You 
were walking in this direction? (Indicating.) 
A. I was walking east. 
Q. You saw that, did you Y 
A. I don't know that I paid any particular attention to 
that tree opening there. It is certainly no danger when any 
one walks down the .street and walks one foot on the· earth 
"' and the other on brick; there is. no danger in thai. · 
Q. You didn't 'valk into this tree opening, did you Y 
A. Not to my knowledge, I did not. 
Q. You know there are such obstructions along the street, 
tree openings and stepping stones 7 ~. 
·witness: Do you call a tree opening an obstruction Y 
Mr. Cary: It is not even .. It is an uneven surface. I ask 
you (lo you know there are tree openings and .stepping stones 
along the streets on the outside of the curbing? 
A. Yes, sir. 
Q. You kno'v there are such things, don't you 1 
A. Yes, sir. 
Q. Now, then, you say this place was so dark 
page 52 } you couldn't see anything in there Y 
1\: I certainly could not. I didu 't say ''any-
thing". I said the stone could not be seen; that it was dark. 
Q. Still, you walked right into' that dark place; is that 
right~ 
A. I was coming down the street. 
Q. But you .saw it was dark and you walked into it? 
A. That place right there wasn't any darker than right 
along there. It is dark all the way along there, and it was 
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. , 
dark particularly in that place on account of the trees and 
on account of the cars. · · 
Q. It was not near the curb, was it1 It was inside this 
tree opening, wasn't itt 
A. It was outside of the tree opening. That farthest edge 
projected outside. 
Q. Would you say that from the picture t 
A. I can't judge from the picture. 
Q. Are you willing to let the measurement be the guide 
on thatl 
A. Yes, sir. 
Q. The stone does appear to be near the curb, 
page 53 ~ does it not f You say it ·was dark there~ 
A. It was dark. 
Q. Walked into this dark place; is that right! 
~fr. Williams: If Your Honor please, that is absolutely ar-
ID!ment for counsel. She has testified to the facts, what she 
knows. 
The Court: And she has been· over it very fully. Let's get 
at the facts in the case, Mr. Cary. 
Mr. Cary: I think, myself, she really has answered the 
question, Your Honor. 
By ~fr. Cary: 
Q. Now, then, in answer to a question from your coun-
sel, Mrs. Jeter, while you say it 'vas so dark you couldn't 
see the .. stone, you were able to describe "rhat part of the 
stone you struck. How do you explain that if you hadri. 't 
seen itY 
A. If I hadn't struck it in that position, both limbs would 
have hit. · 
Q. You wer~ walking-
~Ir. Williams : Let her answer. 
A. (Continued) If I had struck it any other way, both 
limbs would have struck, but this limb got the blow, and I ,.., 
struck it enough to trip me ·and throw me over it. 
page 54 ~ By Mr. Cary: ~ 
Q. You were 'valking with your right limb to-
wards the stone, were you not? For your both limbs to have 
struck, you would have been turning around walking across 
the stone, wouldn't you, or would you t 
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A. If I had been nearer the curb both limbs would have 
struck it. 
Q. If the stone is situated there, the only way you un-
dertake to say what part you struck was because you struck 
it with your right foot? . 
A. From the position I was walking down the street, from 
the distance inside I was walking down the street, I was not 
near the curb, I was walking where every one walks down 
the street; in the freely used part. 
Q. .After you fell you got up and sa'v the stone, didn't you Y 
A. Not that night; I did afterwards. 
Q. You fell across the .street, towards the street, in fall-
ing ove.r the stone ? 
A. I fell between the curbstone and the automobiles that 
were par~ed alo1~g the street. My husband pulled me from 
between the wheel of the automobile and the curb. 
Q. So you fell outward, towards the street? 
A. He can tell you a little bit better where. I 
page 55 ~ was than I could. I was almost unconscious ; I 
guess I was unconscious. 
Q. Do you undertake to say which way you fell T 
A. No, I can't undertake to say which way I fell. He 
picked me up;. he can tell you which position I was lying in. 
Q. Don't people generally fall in the dire~tion in which 
they are going? · 
A. If that wasn't the direction I 'vas going, what was itY 
Q. Were you going across the street T 
A. Now, I didn't say I fell out between two automobiles. 
I said I fell between the wheels of an automobile and the 
curb. . 
The Court: ~here is no use wasting time on that. English 
language is plain and the description is manifest. 
By Mr. Cary: 
Q. You say Dr. Perrin is here and will testify? 
~ Mr.. Williams : I said he was. I hope he is. He was sick 
last night. 
Mr. Cary: If he i.s not, we want to ask her some questions. 
I 'vould like to know if he is going to testify. 
Mr. Williams: If he is here, he will testify. oWe summoned 
him. We haven't had our witnesses called. 
Witness: I haven't seen him. 
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page 56 ~ By Mr. Cary: 
Q. Your car was parked across the street? 
A. On the south side of Franklin street. 
Mr. Cary: If Dr. Lee and Dr. Perrin are both going to 
testify, I have no more questions to ask Mrs. Jeter except 
this: but, if they are not going to testify, I would like to ask 
her some questions. I reserve the right to recall her. 
The Court: Let's ask the questions and let's get the case 
before the jury. 
~Ir. Cary: I reserve the right to recall. 
The Court: She can come back for cross examination if 
you want her to. 
By Mr. Cary: 
Q. Mrs. Jeter, how much did it e.ost you to fix that one 
tooth that you had fixed? 
Witness: Do I have to answer that~ 
1\{r. Williams : Yes. 
A. It cost me $18 to .fix them outside of the X-ray to sele 
the condition of it. 
page .57~ By Mr. Cary: Q. VVhat did that make the total cost? 
A. Twenty-one dollars. 
Q. Didn't Dr. Perrin say he could cure you of all your 
troubles tl1at you suffer in regai·d to your noseY. 
A. Dr. Perrin hasn't treated my nose. Dr. Perrin treated 
my limb and limb only. 
Q. I mean Dr. Lee ? 
A. Yes, sir. 
Q. Did yont. counsel take a non suit in another suit for 
this same accident? 
Mr. Williams: I object. 
The Court: I sustain the objection. 
By Mr~ Cary: 
Q. Did Dr. Lee testify at the other trial that he could cure 
your troubles·; and; if so, for ho'v much money~ 
A. I don't remember if he made any statement. 
].;Ir. 0 'Connor: I object to that question unless be can 
show the materiality. The. doctor will be here to testify. 
I 
I 
' 
' 
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The Court: You can't prove by hearsay what somebody 
else said on ·the stand or anYwhere else. 
Mr. Cary: It was an admission by her OWn wit-
page 58 } ness at the previous trial that this was not any 
paramount injury and that he could cure it for a 
sum. That is an admission of her own witness. · 
The Court: It is a fundamental rule that nobody can make 
an admission except one of the parties to the suit. A wit-
ness is not an agent of the party. 
RE-DIRECT EXAJ\IIINATION . 
.By Mr. Williams: 
Q. Did you intend to cross the street at 508, to go acress 
and get to your automobile on the other side? 
A. No, sir, I did not. 
Q. Which was your intention? 
.A.. To go down the street, crossing at 5th at the proper 
intersection of the $treet. 
Q. Were you able to get between the automobiles from the 
way they were parked with any degree of· convenience Y 
A. I don't think so. 
Q. You were not going through the automobiles~ 
A. No, sir, I was walking down the street. 
Q. Mr. Dashiell closed his cro.ss examination of you by 
saying ''You saw it then"Y You nsked him, "Saw 
page 59 } what", and he closed the examination. I pre-
sume he meant to say that you saw it, the stone, 
then. :Qid you see the stone before you "fell over itY 
A. I didn't see any stone. 
By Mr. Dashiell: 
Q. Then, of your o'vn personal knowledge, you don't know 
whether it proiected beyond the tree box line or not? 
A. I do. 
Q. Tliat night? 
A. I didn't say that night; I said now. 
By Mr. Williams: 
Q. Did it project that night beyond the tree box line Y 
A. It was bound to project beyond the tree box line. 
Mr. Cannon : She said she didn't see it. 
The Court: She has been over that fully. If counsel keep 
on asking h.er, o_f course, she goes back to her original state .. 
ment. She said she was speaking from these subsequent 
--~~ ~- ---------~-
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measurements. Of C()urse, if you ask her again, she will say 
she knows it. 
· Mr.· Williams: As J understood her, she said; from her 
· line of travel she was taking, it was beyond the 
page 60 ~ tree box line. That was the first statement she 
stated. Then counsel got her off on this picture, 
and then she made the statement ·about the measurement. 
In my examination she said, and the record will bear it out, 
. that she 'valked in the freely used sidewalk beyond the tree 
box line and hit the stone beyond the tree box line. 
The Court: That is not a question here now. The question 
is, where the stone actually was. . 
Witness stood aside. 
page 61 ~ DR. J. A. SMYTH, 
a witness on behalf of the plaintiff, being first 
duly sworn, testified as follows : 
• 
EXAMINATION IN CHIEF. 
By Mr. Williams : 
Q. Dr. Smyth, did you treat Mrs. Jeter for her teeth and 
mouthY 
A. Yes, sir. 
Q. Just tell the jury what injury you found and what 
you had to do and what will be the expense of completing the 
work that you find necessary from the injury she sustained 
last October? 
Mr. Cary: First, I would like the Doctor to say when he 
examined her and whether this injury caused the condition 
he· found in her mouth. 
A. I am not certain as to· the time I examined her teeth) 
but I think it was shortly after the injury; and I extracted 
that tooth in March, the upper left central, it was fractured 
to such ·an extent. 
By Mr. Cary: 
Q. Is that the first time you saw herf 
A. No, sir; I saw her previous to that. 
page 62 ~ By ~Ir. Williams : · 
Q. Was the condition of the mouth as you found 
.it just previous to that, succeeding the injury, brought on by 
injury to her mouth~ 
j 
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A. Absolutely. 
Q. She gave a history of the case? 
A. I had just completed some work for her shortly before 
that. 
Q. Her mouth was then how? 
A. In very good condition. 
Q. And she came back to you then and gave a history of 
what? 
A. History of this injury. 
Q. vVhat condition did you find existing then? 
.A. Found the upper left central very much fractured be-
low the gum margin. I did my best to save it, but found in 
March it necessary to extract it. Her upper right central was 
in a loose condition. It is still loose. The upper left latteral 
was very much chipped along the· inside and edge. I put 
in a tempora1:y partial denture-plate-that is just a tem-
porary affair. I expect later on to put in a bridge for her. 
Q. What is the condition of the teeth just adjoining where 
you extracted this tooth 1 
A. The left latteral is chipped along the edge. The right 
· central is in a loosened condition. It is a very 
page 63 ~ poor support ·for a bridge. It will not be a per-
manent job. It will be necessary to extract at least 
one, possibly three other teeth in order to put in a strong 
bridge that will be permanent. 
Q. She has in her mouth a bridge Y 
A. She has a partial plate. I just put that in as a tem-
porary affair. 
Q. After you have extracted the one to three teeth to put 
in the bridge, will that be as strong as previously? 
A. No, sir. There are no teeth a~ strong -as your natural 
teeth. 
Q. What will be the expense of the wor~ you state and ne-
cessary to put in a bridge Y 
.;1. Mrs. Jeter has paid me $18 for this temporary plate 
and the extraction, and her bridge work will run from forty 
to sixty dollars. 
Q. Additional to that~ 
A. Yes, sir, additional to that. 
Q. She had some X-ray pictures taken, didn't she Y 
A. Yes. I dare say they cost her four or five dollars. I 
don't kno'v just the price of those. . 
Q. Doctor, from the examination of her mouth 
page 64 ~ and the condition which you found at the time, 
· 'vas she suffering very much from hP.r month at 
that timeT 
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A. No, she was not suffering at all. Her mouth was in 
perfect shape. 
Q. I mean after the injury 7 
A. Oh! After the injury f Yes, sir, she certainly was. 
That left central root became abcessed and that was very 
painful. 
CR.OSS EXAMINATION. 
By Mr. Cary: 
. Q. This bridge work you speak of will make her muoth all 
right? · 
A. As far as bridge work goes. They can't take the place 
of natural teeth. 
Q. But it will, as far as science can, restore her to her 
former condition~ 
A. Yes, sir. 
Witness stood aside. 
page 65 ~ DR. F. H. LEE, 
a witness on behalf of the· plaintiff, being first duly 
sworn, testified as follows: 
EXAMINATION IN CHIEF. 
By Mr. Williams: 
Q. Did you treat Mrs. Jeter on the night of Octo her 31st, 
19247 
A. Yes, sir. 
Q. Tell the gentlemen of the jury just what injury you 
found and all about it. 
A. Mrs. Jeter had an abrasion of the chin and both lips and 
the tip of the nose. -I think there were two teeth broken. 
There may have been more; I can't be exact about the num-
ber. I was not interested further than to see that the teeth 
were broken and advise her to see a dentist about that; and 
there 'vas a small amount of bleeding from the nose, evi-
dently had· been a tear or rupture of the soft tis sure within 
the nose. I think she complained of soreness or injury of the 
leg; I don't know which one. I gave her treatment and ad-
vised her to come to see me in two or three days, which she 
did. 
Q. What did you find as to the condition of the partition 
wall between the nostrils? _ 
A. There was. some deflection of the nasal septum. 
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Q. Septum is the bridge between the wall ~ . 
A. It is the partition dividing one ~ostril from 
page 66 ~ the other, running way back. 
Q. You say there was some deflection Y 
A. It was out of line. 
Q. What is the result of that, of the deflection 7 Does it 
or not affect breathing; does it or not obstruct breathing¥ 
.A. It tends to obstruct. 
Q. Does that have a tendency to make one nervous? 
.A. It impairs the gener~l health. 
Q. Once bent like that, can you repair that damage, or can 
you straighten it? · 
A. Usually it can be repaired satisfactorily. 
Q. What does that require to restore it~ 
A. Removal of the septum and bony partition. 
Q. What do you do with it Y Repl~ce it Y 
A. It is taken out between the two mucous coverings, and 
the mucous coverings are left. The entire partition is not 
reinoved-the bony part of it. 
Q. What was the amount of your "bill~ 
A. I am not sure·. I think I charged her three or five dol4 
Iars, something like that. It was a small bill. 
Q. What would be the cost of the operation such as you 
have stated necessary to straighten the partition wall. 
A. The usual fee is seventy-five dollars. 
page 67 } Q. That is the fee for the doctor alone, is it notY 
A. For the operation. 
Q. Attached to that would be the hospital expenses, 
wouldn't it 7 
A. Would spend one night in the hospital. 
Q. Then you haven't got as strong a nose as you had be-
fore; is that right 7 
A. Theoretically, no. 
Q. If you suffer a blow on the nose after such an opera-
tion, what would be the effect? Kind of flatten your nose, 
wouldn't it? · 
A. If it is a hard blow. It must be a hard blow. 
CROSS EXAMINATION. 
By Mr. Cary: 
Q. Didn't you testify on the other trial that you examined 
this plaintiff on the night of the accident~ 
.A.. Y ~s, sir. 
Q. Didn't you testify at that trial that you didn't see any 
bent condition at that time of her noseY 
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A. I don't know, but I didn't see the deflection at that time. 
I testify now that I did not I don't know what I testified 
then. 
Q. You testify now that you didn't~ 
A. I didn't see it at that time. 
- Q. You didn't see her again, didn't you testify 
page 68 ~ until February 23rd ~ 
A. I don't kno'v just what day I sa'v her later, 
but it was some few days after the accident. I don't know 
what day now that it was. 
Q. Didn't you testify at the other trial that you saw her 
February 23rd, about four months after the accident~ 
A. Then I sa'v her here. Wasn't that the da.te of the first 
trial here? It was probably here that I saw her. 
Q. But you do say now that you didn't see any bent condi-
tion of her nose when you saw her? 
A. The night of the accident I didn't see the deflection 
of the nasal septum. I didn't examine her intra-nasally at 
that time. 
Q. You are a nose specialist t 
. A. Yes, sir. 
Q. Isn't it true that most noses generally have some de-
flection in the septum V Aren't there generally some ~ 
A. Yes, sir. · 
Q. You couldn't say that this accident caused this deflec-
tion, could you¥ 
A. No, sir. 
Q. Even as it is you could make it perfectly straight t 
A. Yes, sir, the septum could be made perfectly straight. 
Q. For how much ~ 
page 69 } A. Seventy-five dollars~ 
RE-DIRECT EXAMINATION. 
By Mr. Williams: 
Q. The night you first treated her you said you didn't ex-
amine her nose inside! 
A. No, sir. 
Q. As a matter of fact, it was very much swollen at that 
time, 'vasn 't it Y 
A. Yes, sir, it was. 
Q. You couldn't examine it, could you Y 
A. That was why I didn't examine it. 
Q. That was why you didn't examine it? 
A. Yes. 
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Q. The next time you saw her, which was a few days there-
after, you did then see the defiectiq,n ? 
A. Yes. 
Q. From the history of the case, if it should appear, Doc-
tor, that prior to this injury her nose was absolutely straight, 
and, suffering a blow, which she received by being thrown 
over a stone and precipitated onto a paved street in the 
gutter on her nose and mouth, producing such injury as you 
examined her and found her suffering from, then would you 
or not say that the deflection that you did find was caused by 
that blowY 
A. I can't sav it was caused by the blow. 
page 70 ~ Q. In your opinion, I say, if her nose was abso-
lutely straight before Y 
A. If I knew that it was straight before. 
Q. That is what we are assuming now. 
A. Then I would certainly say that the blow was respon-
sible for the deflection. 
Mr. Williams: We are assuming that the nose was abso-
lutely straight. That must be part of the hypothetical ques-
tion. 
Witness: Yes, sir. 
Q.· So if it was crooked before, it certainly would not be 
helped any? 
A. No, sir. 
Witness stood aside. 
ISLA Y. JETER, 
Being recalled, te.stified as follows : 
page 71 ~ DIRECT EXAMINATION. 
By :hir. Williams : 
Q. Mrs. Jeter, prior to your injury, did you suffer from 
any obstruction or injury to the partition wall of your nose, 
and was your nose straight? 
A. My nose was prefectly straight and I never had any 
trouble in breathing at all. 
Q. Prior to your injury? 
A. Yes, sir. 
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CROSS EXAMINATION. 
By Mr. Cary: 
Q. Did you ever have it examined to see whether it was 
straight! 
A. I never had any cause to examine it. I know my nose 
was straight .. 
Q. You went to see Dr. Green about your leg? 
A. Dr. Green came to see me. 
Q. Did you describe to Dr. Green the trouble you had with 
your limb? 
page 72 ~ A. I told ·him about the accident and he saw how 
the limb was bruised and how it was swollen, and 
he has seen it twice since. 
Q. Dr. Green testified the last time that he didn't look at 
your leg. 
Mr. Williams: I object to any questions being asked this 
witness about what Dr. Green testified to at any time; I don't 
think it is testimony. 
Objection sustained. 
By Mr. Cary: 
Q. Did Dr. Green say that you would make a good recov-
ery~ 
A. No, sir. He said I possibly would, but since then it 
has given me trouble and now it gives me trouble, and he 
ha..~ examined it. 
Witness was then excused. 
page 73 ~ W. E. MERRILL, 
Was duly sworn and testified as follows : 
DIRECT EXAMINATION. 
By Mr. Williams: 
Q. What is your name? 
A. W. E. Merrill. 
Q. What-is your business¥ 
A. Collector for Hopkins Furniture Company. 
Q. As collector for the Hopkins Furniture Company, has 
it been your duty to travel the city of Richmond very muchf 
A. I have been collecting for them 25 years. 
Q. Has that taken you over the city, iu all parts of the city, 
during that time ~ 
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A. Yes, sir. -· ·· · .. 
Q. Have you in your travels observed the usual stepping-
stones throughout the city? 
A. I have observed a lot of stepping-stones, yes, sir. 
Q. Have you examined the so-called stepping stone in front 
of 508 east Franklin street 7 
A. Yes, sir, I have noticed it lots of times. 
• Q. Just state how that stone e_9mpares with the :usual stone 
commonly lmown as a stepping-sto~e that you 
page 74 ~ :find throughout the city. 
Mr. Cannon: If Your Honor please, we object to that ques-
tion, on the ground that it is immaterial what the other 
stones in the city are like. The question here is whether this 
:;tone is ·an unlawful obstruction in the street. 
M:r. Williams: If Your Honor please, the purpose of this 
testimony is to show what is the ordinary and usual step-
ping-stone, and that this is an unusual one, and we think it 
is entirely material. 
The Court: I will have to determine whether that testi-
mony is admissible after I hear the defense. I don't know 
what the testimony will be on the other side. I sustain the 
objection at that time. 
Witness 'vas then excused. 
page 75 ~ BENJAMIN L. JETER, 
Was duly sworn and testified as follows: 
DffiECT EXAMINATION. 
By Mr. Williams : 
Q. What is your name? 
A. Benjamin L. Jeter. 
Q. You are the· husband· of the plaintiff in this case, are 
you? 
A. Yes, sir. 
Q. What is your business~ 
A. Insurance. 
Q. Just state to the jury the time and under what circum-
stances your wife was injured last October. 
A. On the night of October 31, 1924, we went up to see the 
Halloween celebration; we had been standing at the corner 
of Fifth and Broad watching it go by and the little boy got 
cold and wanted to· go home. We came down Fifth street on 
the west side, my wife in the middle and I on the outside. 
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When we got to Franklin, we turned in the same formation 
and went down Franklin street. When we got to the middle 
of the block, or a little beyond the middle of the block between 
Fifth and Sixth my wife tripped. I reached over 
page 76 }- and caught at her, but I only caught her coat-
tail. She went over something on to her face in 
the gutter. I had hold of her coat-tail; it knocked her into a 
semi-unconscious condition. I got her up. Automobiles were 
parked as thic~ as they could be along that side of the street 
that night. She wedged herself in there between the hind 
wheel of an automobile and the curbing of the curb and 
knocked her nose out of joint on the curbstone or gutter. I 
got her up and took her to Dr. Lee's office-not to his office 
ei~her, but to the drug store and the boy in there went up to 
his office and brought him down there and he dressed her 
wounds the best he could _that night. 
Q. Over what part of that stone did your wife fall 7 
A. She fell or tripped herself-
Yr. Cary: "\Vait a minute. Did you see herself fall over 
it¥ 
By l\Ir. Williams : 
Q. Did you see what she fell over, or did you afterwards 
see itY 
A. I did not. I grabbed at her as she started to fall and I 
caught her by her coat; that's all I could get. I didn't see 
what she fell over until she had gotten up, and then I struck 
a match and looked, and there was a stone, and she 
page 77 }- struck her limb on the sharp edge of the stone that 
was curved over inside the tree-box. 
Mr. Cannon: If Your Honor please, he didn't see her when 
she fell, and therefore he can't say 'vhat part of the stone 
she came in contact with. It is opinion evidence. 
The Court : Yes. 
By Mr. Williams: 
Q. At the time you and your wife and boy were walking 
down the street, what part of the sidewalk were you walking 
on~ 
A. We were walking down the street exactly in the normal 
position, like everybody would walk. 
Mr. Cannon: If Your Honor please, we object to the use 
of the word normal. 
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By Mr. Williams: 
Q. Say what your position was. 
A. The boy was in the middle, she at that time 'vas on the 
outside, I was on the insi~e. If the stone had not been pro-
jecting out beyond the tree-box she could not have hit it. 
The Court: Don't argue it. 
page 78 ~ By Mr. Williams : 
Q. Was your wife between the tree-box and 
the curb line, or between the tree-box and the house line 7 
A. My wife was between the tree-box and the housa line. 
Q. At the time she stumbled 1 
A. Yes, sir. 
Q. Succeeding your wife's falling over the stone, did you 
make an examination of that stone? 
A. The next morning I did. 
Q. Do you kno'v whether the stone projected beyond the 
tree-box line f 
A. I do. 
Q. At that time? 
A. Yes, sir. 
Q. Did it project beyond that line? 
A. The next morning it did. 
Q. Wa.s there anything to indicate that the stone had been 
moved in the night 1 
A. No, sir ... 
Q. The indication was that the stone was in the same posi-
tion it was the night before 1 
1Yir. Cannon: If Your Honor please, we don't 'vant to be 
objecting all the time, but it seems necessary. We don't think 
it is competent for the witness to state 'vhat the 
page 79 ~ indications were. He can state the conditions and 
let the jury draw their inferences from the condi-
·tions. 
The Court: There is nothing in the case about the removal 
of the stone; there is no use bringing that in. He can state 
what he saw. 
By Mr. Williams: 
Q. You started to say something. 
A. The condition of the stone the next morning showed 
tha.t it had been in the position it was then for some time, by 
the accumulation of dirt at the edges of the stone; it had 
certainly not been moved from the night previous. 
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Q. How far goes that stone project from the inside line of 
the curbstone, or did it project at the time your wife fell 
over it~ 
A. Approximately twelve -inches. 
Q. What part of the stone projected twelve inchesY 
A. The furthest part of the stone inside the curbing was 
approximately twelve inches out in the sidewalk. Instead 
of being parallel with the c~rbstone, it was projecting out in 
the sidewalk twelve inches. 
Q. You are· talking about the inside edge of the stoneY 
A. The inside edge of the stone from the inside line of 
the curbing; approximately twelve inches .from 
. page 80 }- the inside curb line. 
Q. How wide was the stone? 
A. I don't remember. I had the measurements. I think 
it was 22-3 :8 inches wide. 
Q. Between twenty-two and twenty-three inches wide, the 
stone itself T 
A. Yes, betw.een 22 and 23 inches wide. I don't remember 
the length of it. I had the measurements but I don't re-
member now. 
Q. As near as you can tell, did the stone project over into 
the freely used part of the sidewalk~ 
A. Yes. 
Q. Do you know how far it extended over that Y 
A. Several inches I should think. 
Q. You examined it yourself? 
A. Yes, sir. 
Q. Now, Mr. Jeter, I will ask you to state the suffering of 
your 'vife that she underwent as a result of this injury . 
. · A. Well, the broken teeth; :Or. Lee just now described that; 
it broke off one tooth which had to be extracted, and he will 
possibly have to extract three niore. ~er face was terribly 
injured, especially her nose, the end was ground off; her lips 
were mashed to a pulp, her chin was all cut up. The condi-
tions where she hit her limb on the stone, she has suffered 
with that considerably since that time, and has 
page 81 }- compl"ained a great deal of tig~tness in breathing, 
so that she couldn't breathe normally like she 
used to do. In addition to that her nose is deflected side-
ways. 
Q. Is that d_eflection discernible? 
A. Yes, sir, to me. · 
Q. You can see that, can you ~ 
A. Yes, sir. 
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Q. Now 'vhat kind of a night was it that your wife fell 
over that stoneY · 
A. It was a very dark night. It was couldy, wasn't any 
moon that night and it was very dark, extremely dark; and 
due to the fact that cars were parked close together along 
the street on both side, being Halloween night, t_hey threw 
their refle..ction over on the sidewalk, which covered the en-
tire sidewalk, from the arc light over on the sidewalk, you (._ 
couldn't see anything. In fact, the darkest street in the city 
of Richmond is between those two blocks; I don't think thelCe 
is any darker street in the city of Richmon~ than that is. 
Q. Is there a stone step of 508 projecting into the side-
walk? 
A. There is. The· bottom step of 508 projects out into 
the sidewalk between nine and ten inches, I think. 
Q. Is that step just in front of the edge of the stoneY 
A. In front of the edge of the stone. The step 
page 82 ~.projects into the ~idewalk between nine and ten 
inches; ·it takes up that much of the sidewalk in 
front of the house and the stone is directly in front of that 
step. 
Q. In other words, in walking down in front of 508, going 
down Franklin, you have to go between the two stones, one 
a step outside of the house line and the other the ston~ in-
side the curb line Y 
A. One step at the bottom of. the steps in the sidewalk, and 
the other stone is inside the curbing-two stones. 
Q. Mr. Jeter, do you know how long that stone had been 
there in its then present condition? 
A. It had all the appearances of having been there for a 
year or two-
1\{r. Cannon: One minute. If Your Honor please, that is 
a question that only an expert can answer, what its appear-
ance indicated. 
The Court: We ought to have a direct a:nswer to that ques~ 
tion. 
By Mr. Williams: 
Q. Mr. Jeter, how long had the stone been in its then pres-
ent position, being out of place¥ 
A. Its appearance-
Mr. Cannon: One minute. 
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page 83 ~ By Mr. Williams: 
Q. Do you know of your own knowledge 1 
The Court: Did you ever notice the stone before? 
Witness: Well the defendant, when the case came up be-
fore, admitted that it had been there a long time. 
. The Court: Don't quote what the lawyers said. He can 
;:; state, if he knows of his own knowledge, how long it had 
been there. 
Mr. Williams: I want to get in that direct evidence of the 
length of time that the stone had been there in its present 
position. 
The Court: Well, if anybody knows he can testify to it. 
Mr. Cannon: Ask him if he knows. 
Mr. Williams: He said he had not seen it before. 
The Court: He cannot state from conjecture. 
Mr. Williams: Would it be a conjecture if it was an ad-
mission on the part of the defendant? I have a witness who 
can give direct evidence on it, but I don't know whether he 
is here or not. I thought I would save time by proving it by 
Mr. Jeter. 
The Court: I think we had better let the testimony come 
directly from one side or the other. There will 
page 84 ~ certainly be plenty of evidence oil that subject, I 
judg~ from the statements to the jury on both 
sides. 
CROSS EXA~IINATION. 
By Mr. Cary: 
Q. Mr. Jeter, you went there the next day and made the 
measurements you have spoken of, did you T 
A. I made observations, yes, sir. 
Q. From which you concluded that this stone 'vas twelve 
inches from the curb? 
A. Approximately twelve inches from the curbston;e to 
the inside corner of the stone furthest from the curb. 
Q. You have no reason to think that the stone has changed 
its position from the time of the accident until now, have 
you? 
Mr. Williams: I object. 
The Court: There is no testimony on that subject. He 
will have to keep his thoughts to himself. 
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.By Mr. Cary: 
Q. You did the next morning measure this twelve inches 
from the curb to the stepping stoneY 
page 85· ~ ..A.. Approximately twelve inches. Mr. Williams, 
have you got the measur~ments I made~ 
Mr. Williams : I don't }{now; probably I have. 
By Mr. Cary: 
Q. You made measurements the next morning! 
Mr. vVilliams: State what you know . 
..A.. I .made observations the next morning; I don't know 
whether I measured it that day or made the measurements 
later. You have got that (map) in your hand and my meas-
urements corresponded with it all the way through. 
By Mr. Cary: 
Q. Do all of the measurements, that is, the width of the 
clear space, the position of the tree-boxes, in the testimony 
of the plaintiff and defendant agree T · 
Mr. Williams: I object. 
A. No. My measurements of the stone correspond with 
that. I didn't measure the trees or the tree-boxes. I meas-
ured the stone and measured the distance that the step pro-
Jected into the sidewalk; I didn't measure the tree-boxes be 
cause I wasn't intEtrested in the tree-boxes. 
By Mr. Cary: 
Q. In all else besides the tree-boxes, the measurements of 
the plaintiff and the defendant were the same, were 
page 86 ~ they? 
Mr. Williams: If Your Honor please, I object. I don't 
know what he has in his mind. 
The Court: The jury will have to try the case on the evi-
dence now, not at some other time. 
By Mr. Cary: 
Q. On the last trial, the height of the stone as fixed by the -
plaintiff and defendant were the same, were they not? 
. Mr. Williams: I object. If he wants to know the testimony 
of this witness, let him ask him. . 
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Mr. Cary: He said so himself, that the measurements of, 
the stone were the same. 
· The Court: Well, if -he said so, there is no use in having 
him repeat it. · 
By Mr. Cary: 
Q. At the last trial wasn't it agreed that the stone was in 
the same position as it was at the time of the accident! 
Mr. William~: I object. . 
The Court: Ask him if he agreed personally. 
By Mr. Cary: 
Q: Didn't you agree personally at the last trial that the 
position of the stone was the same as it was at the time of 
the accident Y 
page 87 ~ A. Apparently, yes, sir. 
Mr .. Williams: The position of the stone when, do. you 
mean? 
Mr. Cary: At the date· of the trial and the date of the acci-
dent it was the same. 
Witness: I don't remember agreeing to anything like that. 
By Mr. Cannon: . 
Q. Wasn't that a factY 
A. I don't know that it was a fact. 
Q. Didn't you say just now it was the same~ 
A. The next morning, not in March. 
Q. You had your measurements at the last trial; have you 
got them this time? 
A. Mr. Williams had them; I don't know whether he has 
them, or not. 
Mr. Williams: I have some me-asurements; if you will telJ 
me what kind of paper you had, I might produce them. 
Witness: I had some of your yellow paper. 
Mr. Williams: I don't see anything in your handwriting. 
If you can find anything in here, produce it. 
page 88 ~ Witness-(Examining file.) No, sir, it is not in 
here. · 
By Mr. Cary : 
Q. Neither the width nor the length of the stone can well 
have varied, can they, from the time of the accident until 
nowT 
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Mr. Williams : If Your Honor please, I don't think such a 
question should be asked the witness; it calls for an opin-
ion. (Sustained.} 
Mr. Cary: I have only one question to ask the the witness. 
I will ask the reporter to read back and see if at the last 
trial the witness did not state that he did not take the dimen-
sions of the tree-box, but that the other dimensions as to the 
size of the stol!.e and the clear space in the street were the 
same as to both points in the testimony of the plaintiff and 
the defendant. 
Mr. Williams: That question was objected to and the ob-
jection· was sustained. 
The Court : If you wa.nt to ask him the question, put it this 
way; I have in my hand certain measurements which I pro-
pose to show were made for the defendant which 
page 89 } I propose to put in evidence hereafter, and then 
ask what you want. 
By Mr. Cary: 
Q. I have in my hand a map showing the location in front 
of 508 east Franklin street, showing the stone ten inches 
high, 23 inches wide, 32-3 :8 inches long, with a clear open 
space between the stone and the step at the entrance to 508 
east Franklin of 8 feet 1 inch, with a distance of 12 inches 
between. the curb and the inside of the stone at its farthes 
point from the curb. I will ask you if you have not seen that ~ 
map before at the other trial, and if the measurements I have 
read from it were the same as the measurements you mad;e, 
except that you did not measure the tree openings 7 
Mr. Williams: That is the same question over again. 
The Court: That is an entirely different question. 
A. (Examining map) You had a map similar to this down 
here at the other trial; I don't know whether this is the 
same, or not. 
The Court: Answer the question about the measurements. 
page 90 } A. The measurements of the stone were the 
same, approximately, as my measurements. I 
haven't got my measurements here, but as far as I can re-
call the measurements of this stone here correspond with 
the measurements of the stone that I had. 
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By Mr. Ca.ry: 
Q. Including the distance of the stone from the curbstone, 
twelve inches ~ 
A. Yes, .sir. 
Q. Wasn't that distance of the clear, open space between 
the stones there the same, 8 feet 1 inch Y 
A. I don't know; I can't answer that without my meas-
urements. I don't recall my measurements and I haven't got 
them. 
Q. You testified just now that the measurements were all 
the same as sho'vn on this map except the tree-boxes that 
you didn't measure, did you not Y · 
Mr. Williams: If Your Honor please, that is the same ques-
tion. 
The Court: It is with reference to one of his answers. 
By Mr. Cary: 
Q. Didn't you say that all the measurements were the same 
on this map-
page 91 ~ A. I. didu 't say all,. the measurements were the 
same on that map. I said the measurements of 
the stone were the same. I don't know \Vhat you have got on 
that map. J know the measurements of the stone corresponded 
with what you have got there. vVhat the other measure-
.. ments are I don't know. 
Q. You don't deny that there was 8 feet 1 inch between 
the stone and the step, do you 1 
A. I don't know whether it was 8 feet 1 inch, or 8 reet. 
Q. You know it \vas around 8 feet1 
A. I know it \Vas approximately 8 feet. 
Q. W a.s not the inside of the step close up to the entrance 
to the house, as this picture sho, .. rs ~ 
A. I don't know what the picture shows. 
Q. Look at it and see. I am not talking about the stepping 
stone; I am talking about the stone step at the entrance to 
the house. 
A. This stone was ten or eleven inches wide. 
Q. I ask you was not the inside edge of the step close to 
the entrance to the house' 
A. One side of the step was up against the entrance, yes, 
the step was abutting up against the entrance; it was bound 
to be. 
Q. You didn't see how Mrs. Jeter fell, did you T 
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A. After she fell over it. I didn't see her fall 
page 92 ~ over it. · 
Q. I mean, up to the time she was falling? 
A. No, sir. 
Q. Yon didn't see how she was walking, did you ~ 
A. She was walking down the street in a perfectly normal 
condition, like any other lady would 'valk down the street. 
She wasn't blindfolded, she didn't have any mask on or any-
. thing. She walked down the street perfectly normally, I sup-
pose. 
Q. You couldn't tell where she was looking as she was 
walking down the street, could you? 
A. Apparent)y she was looking where she was walking all 
right until she struck the stone. 
Q. She missed the tree as she passed this ~ree opening; she 
didn't walk into tliat, did she¥ 
A. Well, I don't supopse she did. 
Q. Was she talking to you, or the little boy¥ 
A. We were all three talking, I suppose; we usually do when 
we are out together. We don't walk out and stay mum. I 
believe that everybody that walks out together usually talks. 
Q. Do you know whether she was looking towards you, 
or which way she was looking when she fell? 
A. I can't tell you 'vhich way she was looking when she 
fell; it was so unexpected. We were walking down the street 
talking and all of a sudden sh~ pitched right over on her 
face. I can't tell whether she was looking straight 
page 93 ~ ahead-walking down the street that way, strik-
ing an unseen object and fell over it. 
Q. Did she fall outwards towards the stone, like falling 
towards the automobile in this picture? 
A. (Examining) She pitched forward down the street over 
the stone. 
Q. I understood she fell into the automobile. 
A. No, sir. 
Mr. Williams: Not into that automobile. 
By l\{r. Cary: 
Q. Into an automobile. 
. A. I don't know whether she fell into an automobile, or 
not. She was wedged in behind the rear wheel. 
Q. Did she fall over the curbstone? 
A. Striking her leg as she did, gentlemen, on the stone, it 
tripped her. I caught at her as she went over. Whether she 
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rolled over or how she got there I don't know, but she went 
on her face in the gutter. It was dark, I couldn't see exactly 
how she went over. I can't tell you how she went over that. 
stone; it is proof enough that she went over. 
Q. And the little boy was walking in between the two of 
youY 
A. Between the two of us. She had him by the 
page 94 } right hand, I had him by the left. · 
Witness was then excused. 
page 95 ~ Note : Mr. Williams, of counsel for plaintiff, 
here read in evidence to the jury the paper :filed 
in the pleadings as Amendment to Notice of Motion, and in-
troduced in evidence the postoffice registry receipt signed 
James E. Cannon, showing the delivery ta the City Attor-
ney of the letter of Bethel and Williams to him which is set 
out in said Amendment. 
Mr. Dashiell: You didn't send any notice to Mrs. Pleas-
ants, did you? 
Mr. Williams: No, the law does not require -any notice to 
be sent her. 
page 96 } E. W. POPPEL, 
was duly sworn and testified as follows : 
DIRECT EXAMINATION. 
By Mr. Williams: 
Q. Mr. Poppell, did you make a picture for Mr. Jeter of 
that stone at 508 east Franklin street~ 
A. Yes, sir. 
Q. Did you make these two pictures? 
A. Yes, sir, I took them; the East End Studio developed 
them for me. 
Q. You took those pictures yourself Y 
A. Yes, sir. 
The Court: Are you a regular photographer? 
Witness : No, sir, I am not. 
By Mr. Williams: 
Q. Have you done much of it? 
A. I have been taking pictures with this same camera about 
twelve or thirteen years. • 
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Q. Just tell the juxy how you took . those pictures, and 
when. 
A. As far as dates are concerned I can't tell you 
page 97} because I haven't paid.any attention to the date. 
Q. Was it last yef!r~ . 
A. It was last yea.r shortly after the accident. As far as 
the date is concerned, I don't know exactly what date it was. 
Mr. Cannon: After what accident 7 
Witness: Mrs. Jeter's accident. 
Mr. Cannon: What do you know about it. 
Witness: All I know about it, he took me up there to take a 
picture of the place of the accident. I didn't see her fall 
over the Tock. 
Mr. Cannon: Did somebody tell you she had an accident? 
Witness: Well, he told me to take a picture and I took it. 
By Mr. Williams: 
Q. State which way you were fac.ing when you took eaclf 
of those pictures. 
A. This picture here, I was standing in the street facing 
towards the house to get a view of the distance from the 
curb to the stone. · 
Q. And looking somewhat west? 
A. Well, I don't know exactly how the street runs ; I don't 
know whether it runs due east and west up there, or not. I 
was a trifle off of a right angle; I was a little bit 
page 98 ~ east of the stone. 
Q. Franklin street runs east and west, do you 
know that~ 
A. That is what it is supposed to run. I don't know 
whether it is due east and west. 
Q. Yes, due east and west.· In what direction were you 
facing when you took the other picture? 
A. I was west of the stone, facing east, trying to get a view 
of the stone as it projected beyond the box line of the tree 
in the sidewalk. 
CROSS EXAMINATION. 
By Mr. Dashiell: 
Q. Mr. Poppel, when you shoot a rifle how do you aim? 
A. I gener~lly aim at the object I am shooting at. 
Q. You aim along the sights, is that right Y 
A. To a certain degree, yes. 
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Q. You don't hit them unless ·you aim along the sights, 
do you? 
A. Oh, no. 
Q. You said you took this picture to show how the rock 
projected beyond the tree-box. Why didn't you aim along 
the sights~ 
A. I couldn't. I couldn't get inside the tree. 
Q. Why couldn't you get behind this tree-box 
page 99 ~ and aim down there t 
A. I could. 
Q. Why didn't you Y 
(No answer.) 
By Mr. Cary: 
Q. Isn't it a. well-known fact in a photograph that the eloser 
you get up the more it magnifies~~ 
! A. It doesn't magnify distance any more than all that is 
taken. 
Q. If your picture is being taken and you stick your feet 
out, wouldn't your feet be larger in proportion to the rest 
of your body than they really are ~ 
A. Yes, sir. 
Q. How far were you from the stone when that picture was 
taken? 
A. I was twelve or fifteen feet from the stone. I had my 
· camera on a tripod. 
Q. The space between the cameral and the stone, doesn't 
that magnify the situation Y Is not the inside of that stone 
magnified in proportion to the other bodies Y 
A. Yes, it is magnified in relation to the background, but 
that was not what I was after. I was after right here (in-
dicating). I was not caring about what was behind the p~ct­
ure. 
Q. Doesn't that magnify that distance in pro-
page 100 ~ prtion to the general surroundings of that stoneY 
.L~. Not that distance there. This is natural 
here. I admit this is not natural in here. 
Q. Is not the distance from the stone to the curb appar-
ently much greater on account of the closeness at which the 
picture was taken than the distance on the other side, from 
the stone to the tree~ 
.A.. Oh, sure. I have told you that before. 
. Q. It does magnify Y 
A. I told you that in the beginning. 
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By Mr. Williams: 
Q. You did not take these pictures at an angle in order 
to. magnify anything at all, did you 1 · 
A. No, sir, I did not. I am not getting anytl].ing out of it. 
They are neighbors of mine and I try to do what I can for 
any one. 
Q. Did they ask you? 
A. Yes, sir. I haven't charged them for the pictures. I 
went up there of my own free will and accord. It is noth-
ing to me. I left my work to come up here. 
Juror : This picture shows by the angle that you were out 
near the curbing, instead of being here, to clear 
page 101 ~ the perspective l~ne of the stone with the tree. 
That picture was not made with-
Witness: I couldn't get close to the curb because there 
were some more trees in there. 
Juror: The picture shows that if you had been on a straight 
1ine 'vith that sidewalk-
Witness: If that stone has not been moved, I will tell you 
exactly what you can do. You can drive you a stake on the 
tree-box line, and one back there, and you find this corner 
right there will vary very little from being on the line of 
that .string. 
Mr. Cannon: Within the tree-box line~ 
Witness: Yes, sir, the outer line, outside of the tree ... box. 
Juror: The angle that you photographed from shows that 
the stone was out ·beyond the tree-box, instead of going in a 
straight line dpwn the sidewalk? 
The Court : He said the camera was plac-ed obliquely out. 
Witness: And I admit I couldn't go straight up and down 
the sidewalk with it. 
By Mr. Williallls : 
Q. And your reason for that i.s what? 
page 102 ~ A. To show the· stone was in the walkway. 
Q. You said the outside line of the stone on the 
left hand side looking east of the tree-box was out in the 
sidewalk. That is your statement, is it? 
A. Yes, sir, because I 'vent back up the street twice and 
sighted down the tree-box line, and I could .see it was in the 
sidewalk. 
Q. The inside of the stone was in the sidewalk beyond the 
tree-box line. 
A. Yes, sir. If I had wanted to throw that rock out in the 
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sidewalk~ I could have· gotten out in the street ana taken it 
that way. I tried to be as far and square with it as I pos-
sibly could. 
By Mr. Cary·: 
Q. The position of your kodak shows that·you were out in 
the street? 
A. The one up and down the street~ 
Q. I say, the position of your kodak shows that you were 
· out in the street when you took the picture, attempting to 
show a straight line. 
A. I have a week's wages I can put up to say that I can put 
my camera back again. and show I was not in 
page 103 ~ the street. 
Q. There is a curbstone along there Y 
A. Yes. That (other photograph) was taken from out in 
the street. 
By Mr. Williams : . 
. Q. From what angle was this picture taken? Was it taken 
on a straight line with the tree box' (Showing another pict-
ure.) 
Mr. Dashiell: If Your Honor please, that is not a proper 
question. I move to stricke it out. 
A. That picture was taken closer to the house line than 
mine was. · 
By ~Ir. Williams : 
Q. Take the tree-box line and trace it out and see if the 
stone is outside of the tree-box line. 
Mr. Cary: That is an improper question, if Your Honor 
please. The jury can see the picture. 
Mr. Dashiell: If Your Honor please, I object to the ques-
tion because the the witness has not been qualified as an ex-
pert. . 
The Court: I sustain the objection to the question. The 
photograph speaks for itself. 
page 104 ~ By Mr. Cary: 
Q. Mr. Poppel, you said you were trying in. 
this picture to show the line of this inside edge of the stone 
with regard to the tree-opening. Your picture, as a matter 
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of fact, instead of showing that line straight, shows a straight 
line of the curbstone, does it not~ 
A. Not exactly. _ 
Q. Is not that a perfectly straight line of the cprbstone, 
but not a straight line of the stone and the tree-box opening! 
A. How is it going to be a straight line of the stone and the 
tree-box opening when the stone is catabias? 
Q. Couldn't you have stood your camera in here and taken 
the picture and gotten a straight line! 
Mr. Williams: If Your Honor please, I object. The wit-
ness has stated that the object in taking the picture was to 
show the relation of the stone to the curbing. 
The Court: I will answer that question fo:t; the witness. 
He could have pointed the camera in any straight line he 
wanted. 
By Mr. Cary: 
Q. That picture was taken on a straight line in front of it. 
It was pointing straight down the curbstone. · Does the 
camera .show a straight line down the curbstone? 
- A. Yes, it shows that, bu.t. I was not in the street 
page 105 } and I couldn't face the curbstone. 
Q. It looks as if you were standing on the curb . 
.A. No, I was not. 
Q. Was not the camera pointing down the curb~ 
A. It may l!ave been pointing down the curb, but I was 
not on the curb, because I couldn't set my camera on the 
curb and take a straight line down like that. 
Note : Two pictures taken by witness are here :filed. 
Witness was then excused. 
page 106 } :IYir. · Williams: We are ~alling Miss Pleasants 
as an adverse witness. 
LOUISE M. PLEASANTS, 
Was duly sworn and testified as follows : 
DIRECT EXAMINATION. 
By Mr. Williams: 
Q. Miss Pleasants, you are one of the defendants in this-
case? 
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A. Yes. . 
Q. Do you know the position that the stone was in, in fr~nt 
ofo08 east Franklin, on the night of October 31, 1924Y 
A. Just as it is now. 
Q. How long has it been in its then position t 
A. As far as I know about three years. 
Mr. Williams: I should have stated, if I did not, at first 
that I called her -as an adverse tvitness. 
Mr. Dashiell: I am perfectly willing to make her my wit-
ness right now. 
page 107 ~ By Mr. Dashiell: _ 
Q. Miss Pleasants, tell me wh~n was that car-
riage step placed in front of the house~ 
A. Twenty-seven years ago; the original carriage stone 
was put at the end of the steps, and one piece of tb.Je coping 
was left over and this piece of stone was put in front. . 
Q. As far as either of you ladies know, has the position of 
that stone· been c}langed in any way since the night of the 
accident! 
A. No, not as far as I know. 
Note: Mrs. Rosalie P. Archer was sworn and examined 
along with Miss Pleasants. 
By Mr. Dashiell: 
Q. Miss Pleasants, do you own 508 east Franklin Y 
A. No, I have only a life interest. 
Mr. O'Connor: This· piece of stone that is there now was 
taken from the coping; is that right? 
Miss Archer: As far as I know. 
By Mr. Dashiell: 
Q. Have you ladies or either of you noticed, when going 
east on the north side of Franklin, say, from 506 to 508, 
whether you can see the step at the foot of your front steps 
and the carriage stone by the Iig·ht that is available from the 
street 1ights Y 
pagP 108 ~ Miss Pleasants: Perfectly. There is a slight 
shadow cast by the tree trunks, but they are per-
fectly visible. 
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Q. Going down the street~ 
A. Ye.s. 
Q. Mrs. Archer, have you had that experience? 
Mrs. Archer: I was there last night at eight o'clock, and 
one small corner of the stone was cut off by the shadow of 
the tree trunks; the rest of the stone was perfectly visible. 1 
Q. How far were you from the stone? 
A. I walked down the street as the lady that had the acci-
dent did. 
Q. Can you state how far off you could see it Y 
A. I could see it very clearly before I reached the tree 
on the other .side, up the street. I did that to see whether 
in walking down there-the root of that tree comes out fur-
ther than the stone-! walked by there to see if, avoiding 
that root, I could see the stone. It was perfectly visible. 
By Mr. Cary: 
Q. Miss Pleasants, how long have you lived in this house t 
A. I think 51 years this October. 
Q. Do you still live there Y 
A. Yes. 
Q. Did I understand you to say that the archi- · 
page 109 ~ teet put thi.s stone in front of 508 at the time that 
some changes were being made in the house Y 
A. Yes. 
Q. What was it put there for Y 
A. A. stepping stone. 
Q. In place of one that had previously been there 7 
A.. Yes. 
Q. Have you, and do you still, use this stepping stone~ 
A. Always. 
Q. This stone has been there for 27 years. Have· you ever 
heard of anybody falling over it before Y 
A. I never have. 
Q. Have you a si.ster by the name of Mrs. Minor who has 
any occasion to use this stoneY 
A. She used it all last winter. She couldn't get in the au-
tomobile today. 
Q. Was she an invalid last winter? 
A. Yes. 
Q. Does Mrs. Minor live at your home, 508 east Franklin~ · 
A. Yes. · 
Q~ She is the widow of Judge Minor? 
A. Yes. 
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By Mr. Dashiell: 0 
page 110 }- Q. Miss Pleasants, you say that this stone was 
,PUt there about 27 years ago. Did you own any 
interest in the house when the stone was put there? 
A. No, my mother owned it. 
Q. In fee simple t 
A. Yes.· 
By Mr. Cary: 
Q. The City of Richmond did not join in any way in putting 
that stone there, did itT 0 
A. Oh, no. It was put there out of my father's pocket. 
By Mr. Williams: 
Q. When the stone was put there, Miss Pleasants, was 
not the stone put paral!el with and adjoining the curbing~ 
A. As far as I know. I am sure it was. 
Q. It was not put by you in this position that it occupies 
now? 
A. No. 
Q. You said the first stone was the marble stone that now 
adjoins your house? 
A. Yes. 
Q. And that had the position of a stepping stone out 
there on the street? 
~Yes. 
page 111 }- Q. That stone is less than half the width of this 
other stone is it notf 
A. Yes. 
By Mr. Cary: . 
Q. The position that the stone is in now does not inter-· 
fere wirh the clear, open space for travel¥ · 
A. Not in an~ way. ·If it had, it would have been removed. 
Witnesses W~l'e then excused. 
Mr. Williams: Plaintiff rests. 
page 112 }- EVIDENCE FOR DEFENDANTS. 
ERNEST HAYES (Colored), 
Was duly sworn and testified as follows: 
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DIRECT EXAMINATION. 
:Sy Mr. Dashiell: 
Q. Ernest, where .do you work 7 
A. I work in the vicinity of Sixth and Grace up to Fifth 
and Franklin; I been round that neighborhood about eighteen 
years. 
Q. What do you doT 
. A. Cleaning Furniture, sweeping off fronts. 
Q. You are a sort of handy man, are yol\ known to all of 
the families around there? 
A. Yes, .sir. 
Q. Did you ever work for the Pleasants family~ 
A. Yes, sir, inside and outside, most of my work is out-
side. 
Q. How long hav-e you been working for them Y 
A. I been with them five or six years now. 
Q. You don't work exclusively fpr them; you work for 
other people? 
A. Y~~s, sir. 
page 113 } Q. You have got a certain amount of sweeping 
off pavements and attending to basements? 
A. Yes, sir. 
Q. A question has come up about the carriage stone in 
front of 508 east Franklin. Do you remember when that 
stone was laid right along the curb ~ Like this is the gran-
ite curb and this is the stone and this is the street out here, 
do you remember when it ·was laid like that? 
A. Yes, sir. 
Q. When was that? 
A. That was about three years ago. 
Q. Do you remember its getting out of that position Y 
A. Yes, sir. 
Q. When was that? 
A. I reckon about a year and a half ago they were digging 
in the street-
~Ir. Cary: Wait a minute. If Your Honor please, unless 
he knows 'vho moved the stone, I don't think his testimony 
would be be admissible. ~ 
The Court: He has not said how it got out of position. He 
can proceed. 
By Mr. Dashiell: 
Q. How did it get out of that position~ 
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Mr. Cary: Do you. know bow it got out of that 
page ·114 } position! 
Witness: These contractors moved it. 
Mr. Cary: .Did you see them move itf 
Witness: Yes, sir, I saw the me_n. move it. 
By Mr. Dashiell: 
Q~ What was its position after they moved it! 
A. After they moved it, it was· kind of like that some way 
(diagonal). . 
Q. It didn't come out from the edge of the curb, did it~ 
.A. It didn't come out from the edge of the curb, no, sir. 
Q. Did you do anything after that Y 
- A. After they finished-! think they completed it about 
two years ago-I got a piece of iron and straightened it 
around like that; and since that time they came back. again, 
I don't know whether they were the same contractors, or not, 
but since that time they came back aiming to put bricks which 
was due to be along the curb, and then they put it that way 
again and I didn't put it back; I had sold the piece of iron 
I J:nOved it with to the junk man and I didn't have anything 
to move it with. 
,.. 
page 115 ~ CROSS EXAMINATION. 
By Mr. Williams: 
Q. These people that move that 'vere people who were 
working on the street Y 
.A. Working on the street. 
Q. Contractors working. for the City in the streetf 
Mr. Cannon: W-ait a minute. Do you know they were 
working for the City? 
Witness: I don't know they were working for the city. 
By Mr. Williams : 
Q. Did they move anything off the .sidewalk ~ 
A. They moved some dirt .. 
Q. What did they have there to show they were working 
for anybody? 
A. They were putting down small black pipes by the side 
of the driveway. 
Q. They were put down in the driveway itself, were theyY 
A. Yes, sir. 
Q. The last time they moved it-
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A. They had to move the stone to lift up the curbing be-
fore putting the pipe there. 
Q. They moved the stone and didn't put it 
page 116 } back ? 
A. No, sir. 
Q. They didn't straighten it up~ did they? 
A. No, sir. 
Q. When did they do that the last timeT 
A. It was all the same time, over a year ago, about two 
years ago. · 
Q. And the first time you .straightened it up, and the second 
time you left it alone Y 
A. Left it alone, yes, sir. 
Q. Did you say anything to them about it the second time 
you moved it? · 
A. No, sir, because I thought they were going to put it 
back. . The first time I thought they had completed it. 
Q. What kind of pipes were they that they put down in 
there, do you know? 
A. They are the same kind as all the ne'v pipes they are 
using, but I don't kno'v what they are for-small black pipes. 
Q. Do you know whether they were gas pipes or water 
pipesY 
A. No, I didn't know what they was for. At one time they 
had them all piled down the .side,v:alk. 
By Mr. Cary: 
Q. Earnest, didn't you tell J.\tir. Dashiell that you didn't see 
these contractors move the stone, but that some 
page 117 } work was being done in the street and about that 
time it was moved Y 
A. I didn't see the contractors move Y 
Q. Yes. 
A. I seen some workers move it. 
Q. When was that? 
·A. The first time they had to move it to put the pipes 
down. 
Q. The .second time you didn't see anybody move i~ did 
youf 
A. No, sir. They had to move it to put the bricks down. 
Q. The City wasn't laying any pipes in the sidewalk, was 
it? . ' 
A. No, sir, nobody was laying anything in the sidewalk. 
Q. The wo~ was in the street t 
A. The work was in the street. Before they started to do 
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that work they started to straighten the curbing, and that's 
the reason the bricks was taken up, so they could straighten 
up the curb before they put the pipes down in the street. 
Q. The work was not on the sidewalk but in the street? 
A. Tht men worked in the street. 
Q. What was the occasion of moving any stones on the 
sidewalk~ 
A. I just said to straighten up the curbstones from Fifth 
down to Sixth and Franklin and further down here. · 
Q. After you saw them move the stone, you put it back in 
position, did you Y · 
A. Once I did. 
Q. After you saw them move it~ 
A. Yes, sir. . 
Q. You don't know who moved it again, do youY 
A. No, sir, after that I did not. 
Q. You didn't put it back, did you Y 
A. I didn't put it back the second time. 
Q. The first time y9u saw them move it and you put it back, 
did youY 
A. After they finished the work in the middle of the street 
I leveled the stone straight. 
Q. Wasn't the curbstone there thenT 
A. Yes, sir, but it wasn't as close then on account of these 
bricks. 
Q. And you put it back and don't know who moved it the 
second time ~ 
A. I don't know who moved it the second tinie. I know the 
men were working there. 
Q. Do you know whether it was any of the City forces, or 
the Virginia Railway and Power Company putting down 
conduit pipes, or the telephone company! Do you know who 
was doing that work the first time Y 
A. No, sir, I can't tell you. 
By' Mr. William.,.s: 
Q. That (photograph) is the way they left the stone, is itY 
A. That's the 'vay they left the stone. 
page 118 ~ Q. Do you know whether they were working 
on the water works? 
A. No, .sir, they wasn't working on th~m. 
Q. They were working in the street, were they Y 
A. Yes, sir. 
Q. And the blocks were all up and this stone was pushed 
out of the way Y 
--~----~--------~--
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A. This curbstone was leveled up; I straightened the stone 
up. The second time I didn't move it. 
By Mr. Cary: 
Q. Whom were you working for when you moved the 
stone? 
A. I generally swept out in front of the house; I had a 
piece of iron and I straightened it. 
Q .. Whom were you working for? 
A. Just like I see dirt on the sidewalk, I sweep it off. 
Q. Have you been working for the owner of that house for 
the last four or five years, doing jobs around the house that 
it is necessary to do ~ 
A. Yes, sir. 
By Mr. Williams : 
Q. Did you, or not, tell the juror that the second time it 
was moved they were still working in the street? 
A. They ain't been working in the street the second time 
it was moved. 
page 119 ~ Q. Where were they working? 
A. They moved it to put those bricks down. 
Q. The second time ~ 
A. Yes, sir. 
Witness was then excused. 
page 120 ~ T. J. LAYTON, 
was duly sworn and testified as follows: 
DffiECT EXAMINATION. 
By Mr. Cary: 
Q. Mr. Layton, what is your occupation? 
A. PhotogTilpher. 
Q. How long have you been a photographer? 
A. Twenty-eight years. 
Q. What is your business? Are you in business as a pho-
tographer? 
A. Yes, sir. 
Q. Taking picyures in what way? 
A. I do commercial work and take portraits. 
Q. Did you take a picture of the step leading into the house 
and the stone in front of 508 east Franklin, and is this the 
picture you took~ 
A. Yes, sir, I made this one. 
---------~-- ----- - -~---
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Q. Where was that picture taken, from what point in the 
sidewalk! 
A. Practically in the center, a little bit towards the house 
curbing, the house line. 
· Q. Did you undertake to take a true picture of 
p-age 121 ~ the front of 508 east Franklin? 
A. I wanted to show the position of the stone 
and the sidewalk, I wanted to show it all. . 
Q. Does the picture show the true situation in front of 
508? 
A. As far as I could see. 
Q, Have you had occasion to go by this 508 Franklin street 
at nigl:!.t 1 If so, tell the jury 'vheth~er it was a dark night, 
or not, and wheth~r you could .see the stepping stone and 
the step approaching from Fifth and Franklin streets 1 
A.- Yes, sir. Leaving Fifth street going east- · 
Mr. Williams: If Your Honor please, I object to that ques-
tion unless the witness can state the conditions were the 
.same as on the night in question. 
Witness: I cannot say that. 
By Mr. Cary: 
Q. Can you say whether it was a dark night, or not? 
A. It was a dark night. 
Q. Was there any moon shining? 
A. No moon shining. 
The Court: There has been, I think, a great deal of testi-
mony on the circumstances which of course the 
page 122 ~ jury will consider. He can state he was walking 
along there, and when it was. 
By Mr. Cary: 
Q. About what time of the night was itY 
A. I went do_wn there about eight o'clock. 
Q. Was the sun down ? 
A. T}e sun was down. 
Q. Was it a dark night? 
A. It was a dark night. 
Q. No moon shining? 
A. No moon shining. 
Q. Ju~t go on and tell the jury whether you were able to 
see tlie stepping stone. 
A. I could see the steps. This light over here shines 
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across, this makes a shadow on this front, and I could see 
or did see up here about seventy or seventy-five feet off the 
light shining on the ~tone. I did not make a picture at night. 
I would have to stay there two or three hours; I could make 
it with a flash-light but they didn't want a flashlight. 
Q. Do you remember whether this was in the winter or 
summer that you went there at night Y 
A. I went there in February. 
Q ..... t\.bout the time that picture was taken? 
A. Yes. 
Q. When was th~ picture taken Y 
page 123 r A. February 19, 1925. 
Q. And you could see the stone except that the 
corner was in shadowY 
A. Yes, by this light over here. . 
Q. You could see the stone with the exception of that cor-
ner, could you Y 
A. That corner. 
Q. Was the balance of it plainly visible? 
A. The balance of it 'vas plainly visible. 
Q. From what distance~ Seventy or seventy-five feet! 
A. Yes, sir. 
Q. Seventy or seventy-five feet off? 
A. Yes, sir. 
Q. Ho'v far could you see the house .step? 
A. Seventy or seventy-five feet off, or further, I suppose. 
I conld see tba t plainer than the other. 
CROSS EXAMINATION. 
By Mr. 0 'Connor: 
Q. You say this was a dark night that you were down 
thPref 
A. Yes, sir. 
Q. How dark was it f 
A. It was dark; it was raining. 
Q. How far could you see on a dark night Y 
pa~e 124 r A. I saw the ligl!t, four or five hundred feet 
off. 
Q. Have you ever seen it so dark that you couldn't see 
further than that Y (Holding hand short distance in front of 
his face.) 
A. I have in the dark room. 
Q. The ·picture you took, you didu 't stand on this curb 
line, on the line of the trees and the stone in question, but 
you stood by the house line, did you ~ 
-------------------------~--------~ 
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A.. Oh, no, not by the house line; I stood near the middle 
of the pavement. 
Q. Su.ppose this is the street line, and the stone is near 
the edg~. of the curb, and suppose the house line is on this 
side. You didn't take your photograph from right straight 
down this curb line~ 
A. No, sir. 
Q. You took it from this position, across the stone and 
into· the street, did you Y 
A. I stood in about this position here and ~hot straight 
up. 
Q. Straight down the sidewalk? 
A. Yes, sir. 
Q. You are an expert photographer, are you Y 
A. No, sir, I don't claim to be. 
Q. You have been in the business twenty-eight yearsY 
A. Yes, sir. . 
Q. This picture (one filed by plaintiff) was 
page 125 ~ taken from the middle of the sidewalk Y 
A. No, sir, it was taken from near the curb. 
Q. About the line of that stoneY 
A. Yes, sir. 
Q. When you were there in February, was there any foliage 
on the trees Y 
A. I don't think there was any foliage on the trees. 
Q. Can you say whether the observation was as good on 
the night when the lady was injured as it was when you 
were there~ 
A. I can't say. 
Q. Did you notice, 'vhen you made your observation of the 
stone, how many cars were parked along there~ 
A. No, sir. 
·. Q. If you know, state whether it is possible for cars parked 
along there to cast a shadow on this stoneY 
A. Evidently they would if they were parked close. 
By Mr. Cary: . 
Q. If they were parked there ·and threw a shadow, do you 
know whether you could still see the stone from the situa-
tion where you saw itt 
A. You could still see the stone. 
Mr. Williams: If Your Honor please, I ask that the an-
swer be stricken out. 
--- ~---------· ~---
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page 126 } By Mr. Cary: . 
Q. What is your opinion, if· cars were par.rted 
thereY 
Mr. Williams: I object to that. 
The Court·= What you should ask is-. if· that shadow would 
prevent him from seeing the stone. 
By Mr. Cary: 
Q. Wquld the shadow from the automobiles prevent you 
from seeing the stoneY 
A. No, sir. 
Q. This accident happened on October 31, 1924, and you 
were asked whether there was any foliage on the trees in 
February when you went there. Is there any foliage on the 
trees nowY 
A. I don't think so. There might be. 
By Mi. 0 'Connor: 
Q. I will just ask you to step here to the window one mo-
ment. Notice the trees out there; is there any foliage on 
them? 
A. Yes, sir. 
Q. Is there any foliage shown on the trees in that picture 
(of plain tiff) ? 
A. Yes, sir. 
Q. Is there any shown in your picture¥ 
page 127 ~ A. Yes, sir. 
Q. Did you look for the stone when you went 
there~ 
A. Yes, sir. 
Q. At whose request did you go! 
· A. Mr. Cary's. 
By Mr. Cary: 
Q. The foliage that is shown in the picture of the plain-
tiff, do you loiow whether tree out there is .a magnolia tre:e 
and the leaves stand on it all the year round Y 
A. No, sir. 
Witness was then excused. 
page 128 } J. N. EUBANI(, 
was duly sworn and testified as follows: 
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DIRECT EXAMINATION. 
By Mr. Cary: . 
Q .. Mr. Eubank, what was your occupation in October, 19241 
A. Chief of the Bureau of Street of the City of Richmond. 
Q. Did you have any occasion at or about that time to take 
a count of the stepping stones in the neighborhood of 508 
east Franklin, and, if so, tell the jury how many you found 
and within what radius! 
A. I counted the stepping stones in the area bounded by 
Shockoe Creek and the Valley of Bacon Quarter Branch, from 
the Boulevard as far east as Twenty-seventh street and found 
420. 
Q. Were those eztepping stones placed-
Mr. Williams: Ask him how they were placed. 
By J\llr. Cary : 
Q. -flush with the curb, or how were they placed f' 
A. They range from eight to fifteen inches from the curb. 
Mr. O'Connor: That includes the curb~ 
Witness: Includes the curb. 
llage 129 ~ By Mr. Cary: 
· Q. Why is it that they ar_e not put flush with the 
curb? 
A. On account of convenience of vehicles coming up close 
to the curb, and the convenience of the owners of the vehicles 
getting out. Some of the stones which were too closeto the 
curb, the hubs of the vehicles would strike them. 
Q. What is your occupation, Mr. Eubank~ 
A. Supervising Engineer of the City Building Corpora-
tion. 
Q. Did you resign from the city government~ 
A. Yes, sir. 
Q. How did you happen to take up that work? 
A. I resigned from the City, I got a better offer from 
the City Building . Corporation. 
CROSS EXAMINATION. 
By Mr. O'Connor: 
Q. When did you make this survey of the stepping stones? 
A. Some time in November of 1924, I don't know the exact 
date. 
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Q. For the City, or by yourself? 
A. I did not make th(l survey, I had inspectors. 
I 
Mr. Williams: We ask that all the witness said be stricken 
out. . 
page 130 ~ The Court: That is done all the time by cor-
porations; they are obliged to work through sub. 
ordinates. The motion is overruled. 
By l\1r. 0 'Connor : 
Q. Are you testifying from the records of the City Egi.-
neer 's office, or from memory? 
A. I am testifying from the records of th~ inspectors that 
were sent out by. me . 
.1\fr. Williams: We ask that the records be produced. 
Mr. Cannon: We will get them. 
By Mr. O'Connor: 
Q. Did you get the sizes of those stones? 
1\{r. Cary: Can you tell where· they can be found~ 
A. No, I didn't get the dimensions of the stones. 
By 1\fr. O'Connor: 
Q. What was the purpose of the survey~ 
A. To find out the number of the stones here. 
Q. What was that used for? Why did they want that in-
formation¥ 
A. Well, for a record in our office. 
Q. Not for this suit? 
page 131 ~ A. Oh, no. This is not the first count we have 
taken. There was an account taken a bout 1911. 
Q. Do you know anything about that one 1 
A. As well as I remember, there were about 550 or 600 
stones then. 
Q. Did you take the sizes Y 
A. No. 
Q. Have you lived in the city practically all of your life? 
A. Half of my l_ife, yes, sir. 
Q. Haven't you noticed personally these so-called stepping 
stones? 
A. Not very particularly. 
Q .. Do you know positively that these stepping stones range 
from eight to fifteen inches from the curbing? 
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A. Yes. I have measured them on several occasions and 
seen. 
Q. Which ones have you measured, and where? 
A. I pave measured several on Grace street, I don't re-
member exactly which numbers. 
Q. Why were those measurements made? For what pur-
poseY 
A. To see how far they were. 
Q. I am aslri.Jlg you what was the purpose of getting that 
information, what were you going to use it for Y 
A. At the time I measured them it wa!3 with the expectation 
of using it as evidence in this case. 
Q. You made several measurements for the 
page 132 ~ purpose of evidence in this case. Did you meas-
ure the next stone to the one in question Y 
A. No, sir, I did not. 
Q. Look at the picture there and see if that is not about 
flush with the inside of the curb. 
A. That is what I would call the outside of the curb. 
Q. I mean the side next to the property line. 
A. Possibly an inch or two. 
Q. As a matter of fact, is not that the usual way that_ these 
stones are placed, jus-t_ about like that, about the inside of 
the curb? 
A. Yes, ~?ir. 
Q. You see a stone Q!1 there right down by that door~ Can 
you say whether that is eight o-r fifteen inches from the curb~ 
A. I can't see exactly for the tree. 
Q. Those stones that you measured, wh~t quality were 
they! Were they granite or_ ordinary rockY 
A. I haven't seen an ordinary rock. Some w.ere granite 
and some were concrete. 
Q. Granite and concrete they usually run, do they? 
A. Yes. 
Q. You never have seen one of plain rockY 
A. There is not any stone in the city that I 
page 133 ~ know of that is }Jlaip rock. 
• Q. I mean ordinary rock taken out of the river, 
not chisled up. 
A. Stone and rock, the way I understand it, are two differ-
ent materials. 
Q. Have you ever seen that stone in fronf of 508 east Frank-
lint 
A. Yes, sir. 
Q. What kind of stone is that? 
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.A. (Examining plaintiff's picture handed him.) That is 
granite. I don't know where it came from. That looks like 
our Virginia granite. 
Q .. As a matter of fact, is it riot building stone·, and didn't 
it come out of that abutment there~ 
A. I don't know. 
Q. I believe you said you made several measurements of 
these stones for the purposes of this case. Just what was 
it you measured, what distance? 
A. I measured some eight or ten. They ranged from eight 
to fifteen inches. 
Q. You measured the distance from the curb, did you t 
A. Just from the curb, yes. . 
Q. You did not measure the stones themselves, or how they 
were located Y 
page 134 ~ A. No, sir. 
Q. Were those stones located like that stone; 
or parallel with the curb Y 
A. Usually parallel with the curb. 
Q. Is that stone out of position Y That is not the natural 
position, is itt 
A. I don't know what you call the natural position. It is 
not parallel with the curb. 
Witness was then excused. 
page 135 ~ M. C. SMITH, 
was duly sworn and testified as follows: 
DORECT EXAMINATION. 
By Mr. Cary: 
Q. Mr. Smith, what was your occupation in October, 1924? 
A. Engineer ~n Charge of the Bureau of Electricity of the 
City of Richmond. 
Q. Can you tell the jury the number and the kind of lights 
that the City maintained at Fifth ana Franklin and Sixth and 
Franklin at that time Y 
A. At Sixth and Franklin General Electric Company Form 
6 N obilux, fixture, McBeth Evans Company Alba No. 1898 
globe, with a 6DO candle power lamp. At the corner of Fifth 
.and Franklin there were two General Electric Form 9 Nobi-
lux fixtures, with McBeth Evans Alba No. 1554 globes, each 
with a 600 candle power lamp. 
Q. Were the lights at Fifth and Franklin sufficiently strong 
to throw light far enough to reach the stepping stone in front 
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of 508 east Franklin, shown in this picture ~ You have been 
there? 
A. I have been there at the location, yes. 
Q. Were the lights at Fifth and Franklin suffi-
page 136 ~ ciently strong to light that stoneY 
A. Pardon me, I don't like your question. You 
say sufficiently strong to light the stone. They will throw 
light on the stone undoubtedly. 
Q. How about the light at Sixth and Franklin, was that 
strong enough to throw light on the stoneY 
A. Yes, sir, that was strong enough to throw light on the 
stone. 
Q. If either . of those lights were out, would the light on 
the other corner throw light on the stoneY 
A. Yes, sir. 
Q. And the two burning would make a stronger light still f 
A. Yes, sir, with the three ligh .. ts burning, two at Fifth and 
Franklin and one at Sixth aud Franklin. 
Q. ~re those lights above the average of lights that are 
put in streets w locations of that kind, or how would you 
measure that? 
A. The candle-power of the average lamp in the city is 
326; that is figured of December 31, 1924, and we have 1200 
candle-power at Fifth and Franklin and 600 candle power 
at Sixth and Franklin. 
Q. Have you had occasion to go up there any night and 
see whether you could see this stone when an automobile was 
parked by it, and when an automobile was not parked by it, 
and what could you see in each of those situa-
page 137 ~ tions? 
A. I went to the location, 508 east Franklin, 
and when I got to the place there was an automobile parked. 
The car was about in the line with the stone, the rear of the 
car being nearer this side. The stope was very plainly visi-: 
ble as I approached it, and the illumination was coming not 
only from this side but from Fifth and Franklin-I am 
speaking of the atreet intersections. After looking at the 
stone, I went above the stone, because I didn't know at what 
angle I shoulq view it from in seeking information for the 
Law Department; I came down the hill and it was very 
plainly to be seen. After that, I had with me one gentleman 
who works in my Department-
Q. What is his name? 
A. Mr. Fitzpatrick. We together rolled the car out of the 
way. There is a slight grade on Franklin street and we 
let it roll down a ways to receive the uninterrupted illumin-
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ation from Sixth and Franklin streets. I then noticed the 
light; it was greater than it was before the car was taken 
away. 
1\Ir. Williams: We are not interested in that condition, be-
cause it did not prevail on the night of the accident. 
The Court: He Wa!lts to .show in what direction the shadow 
of the automobile was thrown. I think he can 
page 138 } make that comparison. 
Witness: After we had moved the automobile out of the 
direct path of the light from Suxth and Franklin, I said, 
''Why, I believe I can read; it is bright enough to read by"; 
and I had an advertisement of a radio loud..)speaker in my 
pocket at the time, !!nd I sat down on the stone so I could 
get the light practically at the stone, and I had no difficulty 
in reading it with the light there. I am sorry I didn't keep 
that paper, but I didn't because I thought this suit had been 
dismissed and I thought I would have no further use for 
it. Mr. Fitzpatrick also read over my shoulder in the light 
at the stone. · 
CROSS EXAMINATION. 
By Mr. Williams: 
Q. How far is your light at Sixth and Franklin from the 
stone? 
A. I haven't taken any measurements. 
Q. Can you tell from the picture ? 
A. I can judge better from recollection than the picture, 
because the picture is rather confusing to me owing to the 
foreshortened angles. 
The Court: Where is the light at Sixth and Franklin? 
Witness: A,pproximately at_ the center of the 
page 139 } intersection of the streets. If I was asked that 
question without the picture, I would say that the 
block from Fifth to Sixth is approximately 350 feet long, and 
this .Stone is about one-third of the way from Sixth, which 
would be around 100 to 150 feet. 
By ·Mr. Williams : 
Q. And from Fifth street it would be around 200 feet? 
A. Yes. 
Q. Why do you favor this block with large lamps, when 
you put snialler lamps all over other p~ts of the city? 
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A. They don't favor that block. The illumination of down 
town streets is generally above that of residential streets. 
Q. As a matter of fact, isn't it by virtue of the fact that 
this is a very dark blockY 
A. No, sir, I wouldn't say so. The block is much shorter 
than a great many blocks in the city. 
Q. Do you say that 350 feet is shorter_ than any other block 
in the city! 
A. I didn't say that. I said it is shorter than a great many 
other blocks. 
Q. Where do you· state those blocks are? 
A. For instance, the block between Lombardy and Allen on 
Grace street. 
Q. Are you familiar with any other? 
page 140 ~ A. Between Allen and Meadow and Meadow 
and the next street on Grace, ·and on Monument 
they are the same, and there are a great many in Ginter 
Park. · 
Q. About half a dozen among the thousands in the city~ 
A. I am not an expert on how many there are. 
Q. As a matter of fact, this is about· the a~.erage block in 
thf' city, isn't it~ · 
A. Yes. . 
Q. You went down tl1ere about what time of night¥ 
A. About a quarter of ten . 
. Q. What day of the month and year? 
A. I should say it was in the spring of 1925, this spring. 
Q. What month o£ the spring~ 
A. I can't tell you. 
Q. As a matter of fact, didn't you go in February! 
A. I couldn't possibly tell you. 
Q. Wasn't it just prior to the other trial Y 
A. It was prior to the other trial, I think. 
Q. Was it shortly before the other trial T 
A. I think so. 
Q. Then it was in February that you 'vent down, wasn't itt 
A. I can't say it was in February. 
Q. It was shortly prior to the other trial~ 
A. Yes. 
Q. It was the winter time that you went there, 
page 141 ~ and there was practically no foliage on the trees~ 
A. I don't think there was any foliage on the 
trees; in fact, I am quite certain of it. 
Q. And you had one automobile that you moved from 
point to point,· and you looked at the stone from different 
angles; is that right? 
-- -n--
City of Richmond v. Isla Y. Jeter & M. L. Pleasants. 103 
A. We moved one automobile. 
Q. You were looking for this stone as you went there; you 
went specifically to see it, did you! 
A. Yes. 
Q. You were not walking and talking with your wife and 
child, were you? . 
A. No, .sir. 
The Court: Do you know what the grade between Fifth and 
Sixth is Y Of course, as a citizen of Richmond you know that 
there is a grade from Fifth all the way down to Seven~h T. 
Witness: I can't answer that except as a guess. . 
The Court: Is it an appreciable grade? 
Witness_: Yes, sir, there is. I wouldn't call it a very steep 
grade, but there is a decided grade there. 
The Court: How far is the light at Sixth and Franklin 
a hove the level of the .street there. 
page 142 ~ Witness: We try to keep them at about twenty 
feet above the ground to the globe. Of course the 
light is a little bit higher than that. Some are a little lower 
and some are a little higher, owing to the obstructions of 
wires, but the average would be about nineteen feet I woUld 
say. . 
The. Court : What I had in mind in asking these questions 
was whether, owing to the rising grade from Sixth street up, 
the light was "brought in any appreciable degree nearer to 
a level with the. ground by 508 east Franklin. Of course, as 
shown by the hill, you were rising and getting more and more 
o~ a level with the light as you went from Sixth towards 
500. . 
Mr. Dashiell: This photograph will show, Your Honor. 
The Court: From this photograph the grade does not seem 
to make any appreciable difference. 
Witness was then excused. 
page 143 ~ . J. N. EUBANK, 
Being recalled, testified as follows: 
DIRECT EXAMINATION. 
By 1\fr. Cary: 
Q. Mr. Eubank, you were asked to produce records from 
your fo~er office when you were with the city in charge of 
streets. Have you got those records Y . 
A. Yes, sir. 
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Q. What do they show~ 
Mr. Williams: As him if he· made the records. 
The Court: Mr. Eubank, since you were on the stand, have 
you been to the Department of Public Works and procured 
the official records ~ 
Mr. Cannon: I sent for them, Your Honor; Mr. Eubank 
said that he could identify them. 
By Mr. Cary: 
Q. Are these the original records that were made under 
your direction Y 
A. Yes, sir. 
Q. And which you have testified to previously, 
page 144 } as t2 the nu~ber of .stepping stones Y 
A. Yes, ·sir. 
Q. Do those records show the distance of the stepping 
Rtones from the curb¥ 
A. Yes, sir. 
Q. How do they run Y 
Mr. Williams: From the outside of the curb! 
Mr. Cary: Yes, from the outside -of the curb, how do they 
runf 
A. From six inches to some around as high as eighteen 
inche.s. 
CROSS EXAMINATION. 
By Mr. 0 'Connor : 
Q. How many run as high as eighteen inches Y Just one~ 
A. I noticed one. 
Q. Is not the great majority six inches~ 
A. I would say they are. 
Q. How wide is the curb¥ 
A. Six to eight inches. . 
Q. That means that they set flush with the curb, the inside 
of the curbY 
A. Those that set flush with the curb, yes. 
Witness was then excused. 
page 145 } tT. C. FITZPATRICI{, 
Was duly sworn and testified as follows: 
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DIRECT EXAMINATION. 
By Mr. Cary: 
Q. Mr. Fitzpatrick, have you been in the employ of the 
City in 1924 and since~ 
A. Yes, sir. 
Q. Which Department are you withY 
A. I am Construction foreman of the Light and Power. 
Q. Did you hP.ar Mr. Smith testify about conditions at 508 
east Franklin? 
A. Yes, sir. I waR with him that night. 
Q. Will you tell me what you were able to observe with 
regard to seeing the stepping stone, both when the automo-
bile 'vas parked opposite and casting a shadow, and when the 
automobile was removed? 
A. Mr. Smith and I drove from Eighth and Grace up to 
Sixth and Grace and stopped the car on Sixth street between 
Grace ·and Franklin, and got up and walked up the street. 
Of eourse we knew what we were going· for, to see the stone. 
The stone was plainly visible walking west on Franldin 
street. !1:r. Smith and I shoved the car away. 
page 146 } He had an advertising pamphlet and we hotll 
read it five or six inches above the stone. 
Q. Before the automobile was shoved away and while: it 
was casting a shadow, could you see the stone? 
A. Yes, sir, it was plainly visible as I was going west on 
· Franklin street. 
Q. Did you go from Sixth street up ? 
A. Y e.s, sir. I viewed it from every possible angler 
Q. Did y<YU: go further west and come back? 
A. Yes, sir. 
Q. Was it visible as you approached it going east~ 
A. Plainly so. 
CROSS EXAMINATION. 
By ~£r. 0 'Connor: 
Q~ Is· this· tire' same occasion that Mr. Smitb testified t<l? 
A. Yes, sir. 
Q. That was in February when there 'vas no foliage on the 
trees and you were looking for the stone f 
A. Yes·, sir~ both of us went to see the stone. We wer.e. 
both 'vorking for the City. . 
Q. And you cannot say that it was as dark as night as the 
· night of the injury, can you 7 
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A. i know nothing about the night of the in-
page 147 ~ jury. _ 
Witness was then excused. 
page 148 ~ W. D. CUSHMAN, 
· Was duly sworn and testified as follows: 
DIRECT EXAMINATION. 
By Mr. Cary: 
Q. Mr. Cushman, were you in the employ of the City in 
October, 1924 Y 
A. Yes, sir. 
Q. In what D-epartment? 
A. The Department of Public Works, Bureau of Surveys. 
Q. How long have you been surveying? 
A. S~ years. 
Q. Did you have occasion to measure this stone and make · 
some other measurements of the t1·eet openings .and that 
open space in the sidewalk~ Did you make those measure-
ments there in front of 508 east Franklin street Y 
4-· yes, sir. 
Q. How high did you find that stone to be~ 
A. Ten inches. 
Q. How wide? 
A. Twenty-three inches. 
Q. How long? 
A. Thirty-two and three-eighths inches long. 
page 149 ~ Q. What was the width of the space between 
the stone and the step opposite Y 
A. ~ight feet one inch. 
Q. Was this western edge of the stone flush with-
A. Flush with ... the back side of the curb. 
Q. The ·eastern edge of the stone was how far from the 
curb? 
A. Twelve inches. 
Q. What was the width of this tree opening on the west 
side of the stoneY 
A. Forty and three-fourths inches. 
Q. When did you jilake those measurements Y 
A. November 18, 1924, and checked them up October< 28, 
1925. 
_ Q. That is, day hefCJre yesterday~ 
A. Yes, sir. 
City of Richmond v. Isla Y. Jeter & M. L. Pleasants. 107 
Q. Were the measurements the s-ame on the first occasion 
as they were day before yesterday? 
A. The measurements were identical. 
Q. I-Iow far, Mr. Cushman, was the point of the furthest ex-
tension of this stone intQ.. the sidewalk from the curb ~ 
A. Thirty-three inches, or six inches less than the tree 
opening on the west side. 
Q. Did you run a tape line from this tree opening here to 
this tree opening here, the tree openings on each side of the 
stone-did you run a tape line from one to the 
page 150 ~ otlier and did it, or not, clear the stoneY 
A. Yes, sir, it cleared the stone. 
Q.. You did run the tape line from one tree opening to the 
other? 
A. Yes, sir. I took the tape line, stretched it from the tree 
box opening on the west side of the stone to the tree box 
opening on the east side of the stone, and found that it 
cleared the northern end of the .stone. 
Q. It cleared the stone entirely, then Y 
A. Yes, .sir. 
Q. When you made your examination in November, 1924, 
did you notice any marks indicating that the stone had been 
recently moved Y 
A. No, sir. 
Q. What was the appearance of it? 
A. It was apparently in the same place that it had been 
for some time. 
Q. Did you turn these measurements that you testified yon 
took, over to somebody in the Department of Public Works to 
make a drawing from them Y 
A. Yes, sir, .to Mr. Davis. 
Q. Did Mr. Davis make a drawing from them~ 
A. Yes, .sir. 
Q. Do you identify the map that you have been 
page 151·~ testifying from as the drawing that Mr. Davis 
made from your measurements? 
A. Yes, .sir. 
Q. And that map was made according to your measure-
ments~ 
A. Yes, sir. 
Mr. Williams: I object to all the pencil memoranda on 
there. 
Mr. Cary: Who made those pencil memoranda on there? 
Witness : I did. 
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The Court : I don't think they amount to anything. 
Mr. 0 'Connor: These are your own personal memoranda 
on there? 
Witness : Yes. 
Mr. O'Connor: Do you verify these figures as correct? 
Witness : Yes. The reason those pencil figures were made, 
the survey was made with feet, tenths and hundredths of 
feet; ordinary people wouldn't understand it so we changed 
them to inches. 
l'Ir. Cary: That is what the memoranda are! 
Witness: Yes, sir. 
Said blue p:rint is here filed in evidence. 
page 152 ~ CROSS EXAMINATION. 
By 1vfr. Williams: 
· Q. The tree box (opening) on the west side of the stone is 
ten inches wider than the tree box (opening) east of the 
stone. Look at the map and verify it. 
A. Yes, sir, I know that. 
Q. There is a step. that projects into the sidewalk in front 
of 508, isn't that so~ 
A. That is .so. 
Q. There is no step where the tree box is to the west of 
the sto.:ne, is there¥. 
A. No, sir. 
Q. So that a line drawn from the tree box to the west of the 
stone to the tree box on the east of the stone would not be a 
straight line, would it 1 
A. It would be a. straight line, yes. 
Q. I mean, it would not be absolutely parallel to- the curb? 
A. A line drawn from the inside edge of the tree. box par-
allel to the curb woW.d miss the stone six inche.s. 
Q·. Which box are~ yo1il tallcing aboutt 
A. The west. 
Q. I am talking about the east box. 
A. 'I'hat was· not taken mto consideration because that was 
past the stone' 
page 15~ ~ Q. And you did not take into consideration 
the step jn front of 508, did you? 
A. W ~ we-re just considering tlle tree box. 
Q. You were. just considering getting the line inside the 
ston:e-!· 
A. We just wanted to get the facts. 
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Q. Why didn't you bring the line from the box on the east 
side, as the map shows the stone is outside of that boxY 
A. It is, yes. 
Q. Why didu 't you tell the jury that it is outside of the 
east box~ 
A. I did a fe'v minutes ago. The stone is outside of it only 
one and three-quarters inches, .but on the west side the stone 
is six inches nearer the curb than the inside of the western 
tree box. 
Q. If the tree box opening inside the stone had been four 
feet wider, that would be four feet six inches, wouldn't it~ 
A. Yes. 
Q. You said that a line drawn from the inside of the west 
tree box to the insi~ of the east box would throw the stone 
four inches inside? 
A. Inside the tree box line, y.e.s, sir. 
Q. Now, then, if a line were drawn 'vest from the east box 
parallel ·with the curbing, that would throw the stone six 
inches inside the sidewalk, wouldn't it? 
A. I don't think so. It would be only one and three-fourths 
inches. 
page 154 ~ Q. How do you figure that a line drawn to the 
east tree box from the west box, which is ten 
inches wider than the east box, only throws the stone four 
inches inside that line 1 
.A. The tree box on the west is 40-3 :4 inches ; the tree bo:x 
on the east is 31-1:4 inches; the difference is 9-1:2 inches, 
and 6 from 9-1 :2 gives you 3-1 :2 inches. 
Q. Now, as a matter of fact, Mr. Cushman, the line of the 
tree boxes on that block is just about the size of the one east. 
of the stone, are they not f 
A. They vary: tho.se two prove that, one on either side 
of the stone. 
Q. One being nearly a foot more than the other? 
A. Yes. 
Q. And there is a wide stone .step in front of 508? 
A. Yes. Tlia t didn't 4a ve anything to do with the tree 
box. 
Q. But it had something to do with the sidewalk? 
A. Yes, but we were only considering the line of the tree-
boxes. 
By }fr. Dashiell: 
Q. By tree box line, don't you mean the inner edge? 
A~ Yes. 
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Q. Do they vary in different parts of the city and in dif-
ferent parts of the same block~ 
A. Yes. 
page 155 ~ Q. That line dra,vn from the inner edge of the 
tree box 011 the west to the inner edge of the one 
on the east clears that stone? 
A. That's right. 
By Mr. Cary: 
Q. How far is the farthest distance of the stepping stone 
from· the curb Y 
A. Thirty-three inches. 
Q. What is the width of the east tree box opening! 
A. Thirty-one and a quarter inches. 
Q. So that makes the stepping stone stick out farther than 
the east tree box opening 1-3:4 inches, as you testified Y 
A. That's right. 
Witness was then excused .. 
page 156 ~ E. N. DAVIS, 
Was duly sworn and testified as follows: 
DIRECT EXAMINATION. 
By Mr. Cary: 
Q. 1\Ir. Davis, were you in the employ of the City in Oc-
to her, 1924 ?· 
A. Yes, sir. 
Q. In what capacity? 
A. In the Department of Public Works, Bureau of Sur-
veys. 
Q. Did your work include draftsmanship and plat-inaking ~ 
A. Yes, sir. · 
Q. I hand you this plat and ask you will you tell the \jury 
whether you made the plat and on whose figures Y 
A. I made this plat from figures furnished me by Mr. Cush-
man. 
Q. Does tha.t plat correctly show the situation as far as 
the figures on there go ~ 
A. Yes, sir, as far as I know. 
Q. You measured it, did you Y 
A. Yes, sir. 
Witness stood aside. 
Defendant Rests. 
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page 157 } W. E. MERRILL, . 
Was duly sworn and testified as follows : 
DIRECT EXAMINATION. 
By Mr. Williams: 
Q. Mr. Merrill, you have been about the city, as you said, 
about twenty-five years Y 
A. Twenty-five years. , 
Q. And off and on during that time you have had occasion 
to observe th~se so-called stepping stones around the city! 
A. 1;: es, sir. 
Q. Will yon tell the jury from your observation what is 
the usual and regular location of that stone with respect to 
the .curbing! 
Mr. Cannon: We object, if Your Honor please. 
The Court: I don't know about usual and regular. He 
can tell what he saw. 
By Mr. Williams: 
Q. What you saw and from your observation. How many 
stones have you seen _all over the cityY 
A. I think two or three thousand as far as 
page 158 } that goes. But as f9-r as stepping sto1_!es, that 
one in front of 508, I wouldn't call that a stepping 
stone. 
1\fr. Cannon: If Your Honor please, we object. He has 
not qualined as an expert on stepping stones. 
The Court: The occupant of the house testified that it 
wa.s put there as a stepping stone and used as a ·stepping 
stone. 
Mr. Williams: He can testify whether it is in line with the 
general run of stepping stones, and whether it is unusually 
large and out of the ordinary run of stepping stones. 
Mr. Cary: If Your Honor please, I object to the testimony 
anyhow. He seems to hav:e walked around Richmond twenty-
five years, but whether he has had stepping stones in mind 
all the time he was walking aroun~ and was paying atten-
tion to them in quite a different matter. 
The Court : He can testify in rebuttal of the testimony of 
Mr. Smith as to the number of such stones, and if he has 
measured any of them, and how manY., he measured and 
where they were with reference to the curb, and where he 
measured them. 
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page 159 } By ~{r. Williams : 
Q. Did you notice the size of the stone in this 
case? 
A. I noticed the size but I can't tell you the size. 
Q. How does it compare with other stones in the City of 
Richmond~ 
A.· The stone in front of 508 is kind of triangular, not lay-
ing up and do'~ the street like the others, not like the. ones in 
front of 510 or 512, the width of the stone lying flush up, ly-
ing opposite the curbing. 
_Q. The stones that you have observed in Richmond, how 
are they laid¥ 
A. They are laid, I should say, six or eight inches from 
the gutter. 
The Court: By "gutter", I suppose you mean the outside 
edge of the curbing~ 
Witness : Yes, sir. 
By Mr. '¥illiams: 
Q. Did this stone lay parallel to the curbing, about six or 
eight inches from the outside edge 1 
A. It might at one point. It is kind of laying triangular 
from the curbing. It might be lying directly on the curbing 
_ at one point and the other twelve or fifteen inches 
page 160 } off. 
Q. Is this the stone you have reference to! 
(Exhibiting one of photographs offered by plaintiff.) 
A. Yes, sir, that is the stone. 
Q. Ho'v does that stone compare with other stones that 
you have seen used as ·stepping stones. Does it partake of 
the nature of a stepping stoneY 
Mr. Cannon: If Your Honor please, we object. 
Mr .. Williams: I want to show that this is an unusual 
stone. 
The Court: Different in material 1 
Mr. Williams : Yes, sir, and in size. 
The Court : The size has been measured. 
Mr. Williams: I want to show that this stone, with regard 
to the size of other stones, is about twice as large and oc-
cupies twice as much space. 
Mr. Cary: He has not come within the qualifications that 
Your Honor laid down-whether he has measured these stones 
so as to make comparisons. 
City of Richmond v. Isla Y. Jeter & M. L. Pleasants. 113 
The Court: He has already said that this stone is larger' 
than other stepping stones. 
page 161.} By Mr. Williams: 
Q. How much larger would you say this stone 
is than the majority that you come in contact withY 
A. That stone is not ·as high as other stepping stones and 
wider than the regular stepping stone. 
Q. How much wider? 
A. I would make a guess six or eight inches wider than the 
regular stepping stone. 
Q. When you find in your examination of stones around 
the city, a stone that is cut irregularly, a sharp edged stone, 
which side is towards the sidewalk ? 
A. The side towards the sidewalk has a shapr edge. 
Mr. Cannon: If Your Honor please, is that material. 
The Court: This stone here f-
Mr. Williams : Yes. 
The Court: We certainly know 'vhat that is; ~ have 
several photographs of it, witnesses have testified to it and 
the jury has been an~ looked at it. There is no use prolon~ 
ing that. 
Witness was then excused. 
page 162 ~ BENJAMIN L. JETER, 
Being recalled, testified as follows: 
DIRECT EXAMINATION. 
By :Afr. Williams : 
Q. Have you been in and about the city and made an ex-
amination of a number of the stones commonly known as 
stepping stones throughout the city? 
A. I have made an observation of stepping stones around 
the city-I haven't been all over the city-since this oc-
currence I have noticed them rather carefully. 
Q. How does this stone compare in size with other stones 
commonly used as stepping stones? 
~Ir. Cannon: If Your Honor please, we object. 
The Court: I think he can state that, the weight of the tes-
timony to be with the jury. 
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A. About twice as wide as the ordinary stepping stone, not 
quite as high, and out of the line of the curbing. 
Witness was then excused. 
(End of Testimony.) 
~ . 
page 163 ~ And the court certifies that the foregoing is all 
the evidence introduced in this cause. 
And the court further certifies that it affirmatively ap-
pears in writing, that counsel for the plaintiff have had rea-
sonable notice of the time and place when and where this 
hill of exception would be tendered, this 1st day of June, 
1926. 
·BEVERLEY T. CRUMP (Seal) 
page 164 ~ Virginia, 
In the Law and Equity Court of the City of 
Richmond. 
Isla Y. Jeter 
vs. 
Louisa l\ti. L. Pleasants and the City of Richmonq, a muni-
cipal corporation. 
DEFENDANTS' BILL OF EXCEPTION NO.5~ 
Be it remembered that upon the trial of this cause, after 
the jury had been sworn to try the issue joined therein, and 
after all the evidence as set out in bill of exception No. 4 had 
been introduced before the jury, which the court certifies 
as a part of this bill of exception to be the evidence and all 
the evidence to be introduced in this cause, the jury retired 
and returned to the court the following verdict : 
"We, the jury, on the issues joined, find for the plaintiff 
and fiX: the damage at $600.00." 
And thereupon the defendant City and defendant M. L. M. 
Pleasants, by counsel, moved the court to ~et ·aside the ver-
dict and so much thereof as related to each or either of them 
because the said verdict is contrf;try to the law and the evi-
dence and is without. evidence to· support it and because of 
misdirection of the jury by the court,· which motion the court 
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overruled, to which action and judgment of the court the 
said defendants each excepted and tendered this their bill of 
exception which they pray may he signed, sealed and made 
a· part of the record in this cause, which is accordingly done. 
And the court certifies that it affirmatively appears in 
writing that counsel for the plaintiff have had reasonable 
notice of the time and place when and where this ·bill of ex-
ception would be tendered this 1st day of June, 1926. 
BEVERLEY T. CRUMP (Seal) 
page 165 ~ Virginia : . 
In the Law and Equity Court of the City of 
Richmond. 
·Isla Y. Jeter 
vs. 
Louisa M. L. Pleasants and the City of Richmond, a muni-
cipal corporation. 
DEFENDANT CITY'S BILL OF -EXCEPTION NO. 6. 
Be it remembered that upon the trial of this cause, after 
the jury had been sworn . to try the issue joined and after 
all the evidence had been introduced before the jury and be-
fore the jury retired and returned a verdict, that the court 
agreeable to both defendants, stated that the question of 
primary liability as between the two defendants (which ques-
tion is provided for in section 19g of the defendant City's 
charter) would be reserved for decision by the court after 
the verdict of the jury was known, and that after said ver-
dict was returned the court decided that the defendant City 
was primarily liable for the damages fixed by the jury, to 
which action of the court the defendant City excepted and 
tendered this its. bill of exception, which it prays may be 
signed, sealed and made a part of the record in this cause, 
which is accordingly done. 
And the court certifies that it affirmatively appears in 
writing, that counsel for the plaintiff and the other defend-
ant have had reasonable notice of the time and place when 
and where this bill of exception would be tendered this 1st 
day of ,Tun(', 1926. 
BEVERLEY T. CRUMP (Seal) 
J 
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page 166 ~ Virginia, 
In the Law and Equity Court of the City of 
Richmond. 
Isla Y. Jeter 
vs .. 
Louisa M. L. Pleasants and the City of Richmond, a muni-
cipal corp9ration. ' 
STIPULATION. 
It is agreed by counsel that in furnishing the defendant 
City a transcript of the record in the above entitled cause, 
the clerk may omit therefrom, all pictures and plats filed in 
the evidence and that t}1e originals of such pictures and plats 
or photostatic copies of said plats may be used and referred 
to in the Supreme Court of Appeals of Virginia without be-
ing copied into said transcript, and this agreement is to be 
a part of the record. 
LUCIUS F. CARY, 
Asst. City Attorney. 
BETHEL & WILLIAMS, p. q. 
R. GRAYSON DASHIELL, p. d. 
Atty. for Louisa L. M. Pleasants. 
page 167 ~ I, Luther Libby, Clerk of the Law and Equity 
Court of the City of Richmond, do hereby ~ertify 
that the foregoing is a true transcript of so much of the rec.ord 
in the above entitled action wherein Isla Y. Jeter, is plain-
tiff, and Louisa ~L L. Pleasants and the City of Richmond, 
are defendants, as was agreed upon between Counsel for 
plaintiff and defendants should be copied and tha.t _the .said 
plaintiff had due notice of the intention of the defendant, 
City of Richmond, to apply for such transcript. 
Witness my hand this 7th day of June, 1926. 
LUTHER LIBBY, Clerk. 
Fee for this Record $70.00. · 
A Copy-Teste : 
H. STEWART JONES, C. C. 
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